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L INTRODUCTION AND EXECUTIVE SUMMARY

1. Today, the Commission reforms our universal service support programs for health care,
transitioning our existing Internet Access and Rural Health Care Pilot Programs into a new, efficient
Healthcare Connect Fund. This Fund will expand health care provider (HCP) access to broadband,
especially in rural areas, and encourage the creation of state and regional broadband health care networks.
Broadband connectivity has become an essential part of 21* century medical care. Whether it is used for
transmitting electronic health records (EHRs), sending X-rays, MRIs, and CAT scans to specialists at a
distant hospital, or for video conferencing for telemedicine or training, access to broadband for medical
providers saves lives while lowering health care costs and improving patient experiences.' Telemedicine
can save stroke patients lasting damage, prevent premature births, and provide psychiatric treatment for
patients in rural areas.” Exchange of EHRs avoids duplicative medical tests and errors in prescriptions,

" In the remainder of this Order, “telehealth” means the broad range of health care-related applications that depend
upon broadband connectivity, including telemedicine; exchange of electronic health records; collection of data
through Health Information Exchanges and other entities; exchange of large image files (e.g. X-ray, MRIs, and CAT
scans); and the use of real-time and delayed video conferencing for a wide range of telemedicine, consultation,
training, and other health care purposes. See also infra n.42.

? See generally Wireline Competition Bureau Interim Evaluation of Rural Health Care Pilot Program Staff Report,
WC Docket No. 02-60, Staff Report, 27 FCC Red 9387 (2012) (Pilot Evaluation).
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and gives doctors access to all of a patient’s medical history on a moment’s notice. Telehealth
applications save HCPs money as well. For example, a South Carolina HCP consortium funded by the
Commission’s Rural Health Care (RHC) Pilot Program saved $18 million in Medicaid costs through
telepsychiatry provided at hospital emergency rooms. Another Pilot project in the Midwest saved $1.2
million in patient transport costs after establishing an e-ICU program.”’

2. Today’s reform builds on the success of the RHC Pilot Program. That program demonstrated
the importance of expanding HCP access to high-capacity broadband services, which neither the existing
RHC Telecommunications Program nor the Internet Access Program have successfully achieved. The
Pilot Program also proved the benefits of a consortium-focused program design, encouraging rural-urban
collaboration that extended beyond mere connectivity, while significantly lowering administrative costs
for both program participants and the Fund.* The Pilot Program funds 50 different health care provider
broadband networks, with a total of 3,822 individual HCP sites, 66 percent of which are rural.” The
networks range in size from 4 to 477, and have received a total of $364 million in funding commitments,
to be spread out over several years.” Through bulk buying and competitive bidding, most HCPs in the
program have been able to obtain broadband connections of 10 Mbps or more.” The consortia were often
organized and led by large hospitals or medical centers, which contributed administrative, technical, and
medical resources to the other, smaller HCPs providing service to patients in rural areas.®

3. Drawing on these lessons, the Healthcare Connect Fund we establish today will direct
Universal Service Fund (USF) support to high-capacity broadband services while encouraging the
formation of efficient state and regional health care networks.” The new Fund will give HCPs substantial
flexibility in network design, but will require a rigorous, auditable demonstration that they have chosen
the most cost-effective option through a competitive bidding process.

4. In particular, like the Pilot Program, the Healthcare Connect Fund will permit HCPs to
purchase services and construct their own broadband infrastructure where it is the most cost-effective
option. The Healthcare Connect Fund is thus a hybrid of the separate infrastructure and services

? See id., 27 FCC Red at 9432-33, para. 73 (Palmetto State Providers Network reports that emergency department
psychiatric treatment costs dropped from $2,500 to $400 per patient, resulting in $18 million in savings over an 18
month period); see also id. at 9432, para. 72 (Heartland Unified Broadband Network estimates that eight hospitals in
its network saved a total of $1.2 million in patient transfer costs over a 30-month period following the
implementation of e-ICU services).

4 See generally id. at 9388-90.

3 Letter from Craig Davis, Vice President, Rural Health Care Division, Universal Service Administrative Company,
to Julie Veach, Chief, Wireline Competition Bureau, Federal Communications Commission, WC Docket No. 02-60,
at 1, 2, 4 (filed Nov. 16, 2012) (USAC Nov. 16 Data Letter).

®1d at 1.

" Pilot Evaluation, 27 FCC Red at 9419, para. 53 (as of January 31, 2012, 69 percent of Pilot HCPs purchased 10
Mbps or greater connections).

¥ Id. at 9439-42, para. 89.

? The Telecommunications component of the existing Rural Health Care Program, which supports the difference
between urban and rural rates for telecommunications services, will remain available. The new program will replace
the Internet Access component of the existing Rural Health Care Program, which provides a 25 percent discount on
Internet Access services. As explained below, we expect many participants in the Telecommunications portion of
the Rural Health Care Program to migrate to the new Healthcare Connect Fund. See infra para. 342.
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programs proposed in the Commission’s July 2010 Notice of Proposed Rulemaking."® The self-
construction option will only be available, however, to HCPs that apply as part of consortia, which can
garner economies of scale unavailable to individual providers. With these safeguards, and based on the
experience of the RHC Pilot Program, we expect the self-construction option to be used only in limited
circumstances, and often in combination with services purchased from commercial providers.

5. Regardless of which approach providers choose, the Healthcare Connect Program will match
two-for-one the cost of broadband services or facilities that they use for health care purposes, requiring a
35 percent HCP contribution. A two-for-one match will significantly lower the barriers to connectivity
for HCPs nationwide, while also requiring all program participants to pay a sufficient share of their own
costs to incent considered and prudent decisions and the choice of cost-effective broadband connectivity
solutions. Indeed, with the level of support the Healthcare Connect Fund provides, and with the other
reforms we adopt, we expect that HCPs will be able to obtain higher speed and better quality broadband
connectivity at lower prices, and that the value for the USF will be greater, than in the existing RHC
Telecommunications and Internet Access Programs.

6. Both rural and non-rural HCPs will be allowed to participate in the new program, but non-
rural providers may join only as part of consortia. Moreover, to ensure that all consortia keep rural
service central to their mission, we will require that a majority of the HCPs in each consortium meet our
longstanding definition of rural HCPs, although we grandfather those Pilot projects with a lower rural
percentage. And to ensure that the program maintains its focus on smaller HCPs that serve predominantly
rural populations, we also adopt a rule limiting support to no more than $30,000 per year for recurring
charges and no more than $70,000 for non-recurring charges over a five-year period for larger HCPs —
defined as hospitals with 400 beds or more.

7. We also adopt a number of reforms for the Healthcare Connect Fund that will increase the
efficiency of the program, both by reducing administrative costs for applicants and for USAC, and by
adopting measures to maximize the value obtained by HCPs from every USF dollar. In particular, we
take a number of steps in this order to simplify the application process, both for individual HCP
applicants and for consortia of HCPs.

8. As a central component of today’s Order, we also adopt express goals and performance
measures for all the Commission’s health care support mechanisms. The goals are (1) increasing access
to broadband for HCPs, particularly those serving rural areas; (2) fostering the development and
deployment of broadband health care networks; and (3) maximizing the cost-effectiveness of the program.
These goals inform all the choices we make in this Order. As we implement today’s Order, we will
collect information to evaluate the success of our program against each of these goals.

9. Finally, we create a new Pilot Program to test whether it is technically feasible and
economically reasonable to include broadband connectivity for skilled nursing facilities within the
Healthcare Connect Program. The Pilot will make available up to $50 million to be committed over a
three-year period for pilot applicants that propose to use broadband to improve the quality and efficiency
of health care delivery for skilled nursing facility patients, who stand to benefit greatly from telemedicine
and other telehealth applications. We expect to use the data gathered through the Pilot to determine how
to proceed on a permanent basis with respect to such facilities, which provide hospital-like services.

' Rural Health Care Support Mechanism, WC Docket No. 02-60, Notice of Proposed Rulemaking, 25 FCC Red
9371 (2010) (NPRM).
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10. We note that, with today’s comprehensive reform of the RHC program,'' the Commission has
now reformed all four USF distribution programs within the past three years. In September 2010, the
Commission modernized the Schools and Libraries support mechanism (E-rate) for the 21% century,
improving broadband access, streamlining administrative requirements, and taking measures to combat
waste, fraud and abuse.'> In October 2011, the Commission adopted transformational reforms of the
high-cost program, creating the Connect America and Mobility Funds to advance the deployment of fixed
and mobile broadband networks in rural and underserved areas, while putting the high-cost program on an
overall budget for the first time ever.” In January 2012, the Commission transformed the low-income
program, taking major steps to modernize the program and reduce waste, fraud, and abuse."* In each prior
instance, and again in today’s Order, we have made our touchstone aligning the universal service
programs with 21% century broadband demands, while improving efficiency, accountability, and fiscally
responsibility.

1L BACKGROUND
A. The Current Rural Health Care Support Mechanism

11. As part of the Telecommunications Act of 1996 (1996 Act),"> Congress recognized the value
of providing rural HCPs with “an affordable rate for the services necessary for the provision of
telemedicine and instruction relating to such services.”'® The 1996 Act mandated that
telecommunications carriers provide telecommunications services for health care purposes to rural public
or non-profit HCPs at rates that are “reasonably comparable” to rates in urban areas.'” Eligible HCPs, as
defined in the 1996 Act, only include (1) post-secondary educational institutions offering health care
instruction, teaching hospitals, and medical schools; (2) community health centers or health centers
providing health care to migrants; (3) local health departments or agencies; (4) community mental health
centers; (5) not-for-profit hospitals; (6) rural health clinics; and (7) consortia of HCPs consisting of one or
more e?gtities falling into the first six categories.' In addition, eligible HCPs must be non-profit or
public.

" The Commission’s “Rural Health Care Program” is made up of the traditional or “Primary” programs — the
Telecommunications and Internet Access Programs — and the “Pilot” Program. See infra, section II.A (describing
the Internet Access and Telecommunications Programs) and section I1.B (describing the Pilot Program).

12 Schools and Libraries Universal Service Support Mechanism, A National Broadband Plan for Our Future, CC
Docket No. 02-6 et al., Sixth Report and Order, 25 FCC Red 18762 (2010) (Schools and Libraries Sixth Report and
Order).

13 See Connect America Fund et al., WC Docket No. 10-90 et al., Report and Order and Further Notice of Proposed
Rulemaking, 26 FCC Red 17663 (2011) (USF/ICC Transformation Order and FNPRM), pets. for review pending
sub nom. In re: FCC 11-161, No. 11-9900 (10th Cir. filed Dec. 8, 2011).

“ Lifeline and Link Up Reform and Modernization et al., WC Docket No. 11-42 et al., Report and Order and Further
Notice of Proposed Rulemaking, 27 FCC Red 6656 (2012) (Lifeline and Link Up Reform and Modernization).

15 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996). The 1996 Act amended the
Communications Act of 1934 (Communications Act or Act).

13 Report No. 104-230 at 133 (1996); see also 47 U.S.C. § 254(b)(3), (h).
1747 U.S.C. § 254(h)(1)(A).

'8 47 U.S.C. § 254(h)(7)(B).

1947 U.S.C. §§ 254(h)(1)(A), (W)(2)(A), (h)(4).
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12. Consistent with Congress’s directive, the Commission established the RHC
Telecommunications Program in 1997 to ensure that rural HCPs pay no more than their urban
counterparts for their telecommunications services.”” The Telecommunications Program enables eligible
rural HCPs to obtain a rate for each supported service that is no higher than the highest tariffed or
publicly available commercial rate for a similar service in the closest city in the state with a population of
50,000 or more people, taking distance charges into account — in effect, providing a discount to the HCP
in the amount of the “rural-urban differential.”®! Next, in 2003, the Commission created the RHC Internet
Access Program pursuant to section 254(h)(2)(A) of the Act, which directs the Commission to establish
competitively neutral rules to enhance, to the extent technically feasible and economically reasonable,
access to “advanced telecommunications and information services” for public and non-profit HCPs.**

The Internet Access Program provides a 25 percent discount off the cost of monthly Internet access for
eligible rural HCPs.”® Together the Telecommunications and Internet Access Programs are commonly
referred to as the “Primary Program,” to distinguish them from the RHC Pilot Program discussed below.
To date, over $410 million has been disbursed through the RHC Telecommunications and Internet Access
Programs.** Annual disbursements for those programs have grown over time, from $3.375 million in
1998 (the first funding year), to $25 million in 2003 and over $80 million in 2011.%

B. The Rural Health Care Pilot Program

13. In September 2006, acting pursuant to section 254(h)(2)(A), the Commission established the
RHC Pilot Program (Pilot Program) to provide funding to support state or regional broadband networks
designed to bring the benefits of innovative telehealth and telemedicine services to areas of the country
where the need for those benefits is most acute.”® The Pilot Program is providing funding for a limited
period of time for up to 85 percent of the costs associated with: (1) the construction of state or regional
health care broadband networks, and the advanced telecommunications and information services provided
over those networks; (2) connecting to nationwide backbone providers Internet2 or National LambdaRail
(NLR); and (3) connecting to the public Internet.”’ Pilot projects can use RHC support to purchase

2 See, e.g.,47 US.C. § 254(h)(1)(A); Federal-State Joint Board on Universal Service, CC Docket No. 96-45,
Report and Order, 12 FCC Red 8776, 9093-9161, paras. 608-749 (1997) (Universal Service First Report and Order)
(subsequent history omitted); 47 C.F.R. Part 54, Subpart G.

2! Universal Service First Report and Order, 12 FCC Rcd at 9093, para. 608.
247 U.S.C. § 254(h)(2)(A).

B 47CFR. § 54.621. See generally Rural Health Care Support Mechanism, WC Docket No. 02-60, Report and
Order, Order on Reconsideration, and Further Notice of Proposed Rulemaking, 18 FCC Red 24546 (2003) (2003
Order and Further Notice). A 50 percent discount (rather than 25 percent) is available for Internet access services
for HCPs in states that are “entirely rural,” that is, states in which every county meets the Commission’s definition
of rural. See Rural Health Care Support Mechanism, WC Docket No. 02-60, Second Report and Order, Order on
Reconsideration, and Further Notice of Proposed Rulemaking, 19 FCC Red 24613, 24631, para. 38 (2004) (Second
Report and Order and Further Notice).

24 See Universal Service Monitoring Report, Dec. 2011, CC Docket No. 98-202, Table 2.21, available at
http://www.fcc.gov/web/iatd/monitor.html (last visited Dec. 4, 2012) (2011 Universal Service Monitoring Report).

% See id. See also Universal Service Administrative Company, 2011 Annual Report at 13, available at
http://www.usac.org/about/tools/publications/annual-reports/201 1/index.html (last visited Apr. 17, 2012) (2011
USAC Annual Report).

% Rural Health Care Support Mechanism, WC Docket No. 02-60, Order, 21 FCC Rcd 11111, para. 1 (2006) (2006
Pilot Program Order).

%" Rural Health Care Support Mechanism, WC Docket No. 02-60, Report and Order, 22 FCC Red 20360, 20361,
para. 2 (2007) (2007 Pilot Program Selection Order). Section 230(f)(1) of the Act defines the Internet as “the
(continued...)
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services from third parties, or to receive service by constructing and owning their own network
facilities.”™® Additionally, the Pilot Program allows participants to use funding to purchase items that are
not eligible for support under the Telecommunications or Internet Access Programs, such as equipment
(e.g. servers, routers, firewalls, switches, and other devices or equipment necessary for the broadband
connection), or to upgrade their existing equipment and increase bandwidth.” The Pilot projects were
allowed to include non-rural HCPs in their networks, as long as they had a more than de minimis level of
participation by rural HCPs. The Commission awarded a total of $417 million in funds for the Pilot
projects, spread over a three-year period.

14. Today there are 50 active Pilot projects covering 38 states; many of these projects are state-
wide or regional networks of HCPs. They range in size from 4 HCPs to 477 HCPs.”® As of November
15,2012, USAC had committed $364.4 million in funds to approximately 3,822 individual HCP sites.’'
The Pilot projects are in different stages of implementation of their networks, with some nearing the end
of their Pilot Program funding. In an Order released on July 9, 2012, the Commission extended the Pilot
Program funding on a temporary basis for individual Pilot Project HCP sites that will exhaust Pilot
funding before the end of this funding year (before June 30, 2013), in order to preserve the status quo
while the Commission completes this proceeding.*

C. The Notice of Proposed Rulemaking

15. In July 2010, the Commission issued an NPRM seeking comment on several proposed
reforms to the Rural Health Care support mechanism.”” The Commission proposed to provide support for
both the construction costs of new regional or statewide networks to serve public and non-profit HCPs in
areas of the country where broadband is insufficient or unavailable as well as the monthly recurring costs
for access to broadband services for eligible public or non-profit HCPs.** These proposals in the NPRM

(Continued from previous page)

international computer network of both Federal and non-Federal interoperable packet switched data networks.” 47
U.S.C § 230(f)(1). The Supreme Court has described the Internet as a “network of interconnected computers.”
National Cable & Telecommunications Ass'n v. Brand X Internet Services, 545 U.S. 967, 974 (2005). Neither of
these definitions of “Internet” distinguishes between data transmitted through the “public” Internet versus data
transmitted over dedicated, private lines. In the latter case, the user of the private line has sole control over the data
transmitted (i.e. the line does not carry “any and all” Internet traffic), but the private line can interconnect with the
Internet if necessary. This is an important distinction for health care providers who are subject to stringent security
and privacy requirements for certain types of health care data.

28 See 2006 Pilot Program Order,21 FCC Red at 11111, para. 1, 11115-16, paras. 14-15.

¥ 2007 Pilot Program Selection Order, 22 FCC Rcd at 20397-98, para. 74; see also Letter from Craig Davis, Vice
President, Rural Health Care Division, Universal Service Administrative Company, to Sharon Gillett, Chief,
Wireline Competition Bureau, Federal Communications Commission, WC Docket No. 02-60, at 6-7 (filed Mar. 14,
2012) (USAC Observations Letter) (explaining that unlike Primary Program participants, Pilot Program participants
can use RHC support to purchase and upgrade their equipment if necessary).

3% USAC Nov. 16 Data Letter at 1.
3 See id.

32 Rural Health Care Support Mechanism, WC Docket No. 02-60, Order, 27 FCC Rcd 7907 (2012) (2012 Bridge
Order).

3 See generally NPRM, 25 FCC Red 9371.
** Id. at 9415-21, paras. 3, 114-127
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were based in part on recommendations in the National Broadband Plan, which the Commission
delivered to Congress on March 16, 2010.%

16. On July 19, 2012, the Commission’s Wireline Competition Bureau (Bureau) released a Public
Notice seeking more focused comment on several issues, in order to create a more robust and
comprehensive record, particularly with respect to the proposed Broadband Services Program and
participation by consortia of HCPs.*® The Bureau solicited input in particular from current participants in
the RHC programs, including the Pilot Program participants.’’

D. The Staff Evaluation of the Pilot Program

17. The Bureau released a staff evaluation of the Pilot Program in August 2012, which provides a
wealth of information about the history of the Pilot and the individual projects.”® The report evaluates the
successes and challenges of the Pilot projects to date, providing concrete data regarding the efficacy of
broadband networks in delivering health care to rural America. The Pilot Evaluation summarizes key
observations from the Pilot Program and describes the Pilot projects, their broadband networks, and the
financial and telehealth benefits generated by their broadband connectivity.

18. The Pilot Evaluation also provides extensive information that will assist the Commission in
addressing the recommendations of the U.S. Government Accountability Office (GAO) in its November
2010 report on the RHC program.”® The GAO Report recommended, among other things, that the
Commission assess the communications needs of rural HCPs; consult with USAC and agencies and
associations representing rural HCPs; develop effective goals, performance measures, and performance
evaluation plans for current and future RHC programs; and clearly articulate rules governing any new
programs.*’ As discussed further, the Commission has addressed each of these recommendations,
through the Pilot Evaluation, its outreach efforts, and the reforms adopted in this Order.

E. Benefits and Cost Savings Flowing from Broadband Connectivity

19. The reforms we adopt today build on the substantial impact the RHC program has had on
improving broadband connectivity to HCPs. The Pilot Program, for example, has helped participating
HCPs create local, regional, and even state-wide health care broadband networks, resulting in improved
quality and lower costs of health care in rural areas.*' As illustrated in Figure 1 below, the Pilot Program

3% Federal Communications Commission, Connecting America: The National Broadband Plan, at 200 (Mar. 16,
2010), available at http://www.broadband.gov/download-plan/ (National Broadband Plan,).

3 Wireline Competition Bureau Seeks Further Comment on Issues in the Rural Health Care Reform Proceeding,
WC Docket No. 02-60, Public Notice, 27 FCC Red 8185 (Wireline Comp. Bur. 2012) (July 19 Public Notice).

T 1d. at 8186, para 4.
¥ See generally Pilot Evaluation.

¥US. Gov't Accountability Office, FCC’s Performance Management Weaknesses Could Jeopardize Proposed
Reforms of the Rural Health Care Program, GAO 11-27 (Nov. 2010) (GAO Report), available at
http://www.gao.gov/products/GAO-11-27.

14 at 56-57.

*! The benefits of assembling networks are more apparent in the Pilot Program because the Pilot projects were
required to apply as consortia, but there are also examples of such networks being fostered by the
Telecommunications Program. For example, in Alaska, remote tribal villages are linked with major hospitals and
clinics in Anchorage through terrestrial and satellite connections funded by that Program, and the villages use those
links to provide vital telemedicine services. See, e.g., GCI PN Comments at 3-4; id., Attachment 1 (ANTHC
Responses) at 3, 5.
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enabled rural HCPs, on average, to obtain higher bandwidth connections in comparison to HCPs
participating in the Telecommunications Program. These Pilot Program networks have enabled the
adoption of a wide range of telehealth applications, including the provision of telemedicine, the exchange
of electronic health records (EHRs), the rapid distribution of large images (such as X-rays, Magnetic
Resonance Imaging (MRI), and Computerized Tomography (CT) scans), the development of health
information exchanges (HIEs), and remote training of medical personnel via videoconference.” The
telehealth benefits experienced by the Pilot projects are discussed in detail in the Pilot Evaluation and in
the comments filed in response to the July 19 Public Notice.”

*2 In the National Broadband Plan, the term “telehealth” included non-clinical practices such as continuing medical
education as well as e-care, which was defined as the “electronic exchange of information—data, images and
video—to aid in the practice of medicine, advanced analytics.” It encompasses technologies that enable video
consultation, remote monitoring and image transmission (store-and-forward) over fixed or mobile networks.
National Broadband Plan at 200. Although related to telehealth, telemedicine is usually more narrowly defined.
The Centers for Medicare and Medicaid Services (CMS) define “telemedicine” as “two-way, real time interactive
communication between the patient, and the physician or practitioner at the distant site.” Centers for Medicare &
Medicaid Services, http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Delivery-
Systems/Telemedicine.html (last visited Dec. 4, 2012). The American Telemedicine Association defines
“telemedicine” as “the use of medical information exchanged from one site to another via electronic
communications to improve patients' health status.” American Telemedicine Association,
http://www.americantelemed.org/i4a/pages/index.cfm?pageid=3333 (last visited Dec. 4, 2012). The National
Broadband Plan defines an electronic health record (EHR) as “a digital record of patient health information
generated by one or more encounters in any care delivery setting.” It includes “patient demographics, progress
notes, diagnoses, medications, vital signs, medical history, immunizations, laboratory data and radiology reports.
National Broadband Plan at 200.

”

# Pilot Evaluation, 27 FCC Red at 9426-31, paras. 64-71.

16687



Federal Communications Commission FCC 12-150

Figure 1: Comparison of Connection Bandwidths for Rural HCPs in the Current
Telecommunications Program and the Pilot Program™*

20. Below we discuss how broadband connectivity generates a number of benefits and cost
savings for HCPs.

1. Telemedicine

21. The broadband networks supported by the RHC program enhance HCPs’ ability to adopt and
fully utilize numerous telemedicine applications.”” Telemedicine is improving HCP access to specialists,
and allowing providers in less densely populated areas to offer health care to patients that would
otherwise have to travel great distances to see medical specialists or forego care entirely. As pointed out

* USAC Nov. 16 Data Letter at App. B & C. The analysis compared rural HCPs in the Pilot Program to rural HCPs
receiving funding from the Telecommunications Program.

* Commenters in response to the July 19 Public Notice provided a number of examples of the ways in which
broadband can enable HCPs to adopt telemedicine applications for the benefit of their patients. See, e.g.,
CHCC/RMHN PN Comments at 5 (stating that it is implementing a centralized archive for medical images);
Geisinger PN Comments at 7 (finding that one third of patients transferred from rural hospitals to tertiary care
centers can be treated in place via telemedicine and other resources); IRHN PN Comments at 26 (predicting that
training for nursing staff and medical technicians will be provided by increasingly interactive applications); IRHN
PN Comments at 27 (estimating that network will allow providers to see more patients, diagnose more quickly,
eliminate many patient transports, and provide telepsychology/psychiatry and cloud-based medical services).
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by the National Rural Health Resource Center, “telemedicine applications will be crucial in helping to
address current and projected shortages in primary care and rural physicians nationwide, as well as
shortages of pharmacists in rural areas.”® In addition to providing increased access to medical care for
patients in rural America, telemedicine also can improve the speed with which care can be delivered, and
thus enhance the quality of care.”’ Telemedicine can enable patients to be treated in hospitals closer to
where they live, and can shorten the length of patient stays.*

2. Exchange of Electronic Health Records

22. Broadband HCP networks also facilitate the exchange of EHRs and the formation of robust
HIEs, both of which are critical components of efforts to improve coordinated care and thereby realize
savings in health care costs. The use and exchange of EHRs improves patient care in a number of ways,
including more effective medication and more accurate prescriptions, reduced redundancy and errors in
laboratory testing, better coordination of patient care among multiple HCPs, and enhanced preventive

care.49

23. There have been significant advances in the move to adoption and exchange of EHRs in
recent years. Most notably, in the 2009 HITECH Act, Congress adopted an incentive payment system
under Medicare and Medicaid to encourage HCPs to convert to EHRs and develop the capability to
exchange those records.™ Providers qualify to receive those incentive payments when they can
demonstrate that they have achieved “Meaningful Use” of EHRs.”' By the year 2015, many HCPs will be
required to adopt and exchange EHRSs to receive full Medicare reimbursement.” The federal government
also has encouraged the development of state-wide HIEs as a means to improve public health, prevent

4 Letter from Chin Yoo, Attorney Advisor, Federal Communications Commission, to Marlene H. Dortch, Secretary,
Federal Communications Commission, WC Docket No. 02-60 (filed Dec. 27, 2011) at 2 (NRHRC Dec. 27 Ex Parte
Letter).

7 As one example, the Health Information Exchange of Montana (HIEM) used its broadband network to support the
Winkley Women’s Center’s mobile coach, which uses high-speed broadband connectivity to give-real time prompt
diagnostic results for mammography, breast ultrasounds, and bone density screenings. HIEM PN Reply at 4. See
generally Pilot Evaluation, 27 FCC Red at 9428-31, paras. 67-71.

* Pilot Evaluation, 27 FCC Red at 9428, para. 67. For example, Geisinger Health System, which serves more than
2.6 million residents throughout 44 counties in central and northeastern Pennsylvania, reports that its broadband
enabled e-ICU program at Lewistown and Evangelical Hospitals has decreased length of stay for ICU and hospital
patients, improved mortality rates for ICU patients, and reduced hospital transportation costs. Geisinger PN
Comments at 8; Letter from Craig Davis, Vice President, Rural Health Care Division, Universal Service
Administrative Company, to Sharon Gillett, Wireline Competition Bureau, Federal Communications Commission,
WC Docket No. 02-60 at 2 (filed Mar. 16, 2012) (USAC Mar. 16 Site Visit Reports) (describing Lewistown and
Evangelical Hospitals’ experiences with e-ICU program).

9 See, e.g., National Broadband Plan at 201; see also Office of the National Coordinator for Health Information
Technology, Being a Meaningful User of Electronic Health Records,
http://healthit.hhs.gov/portal/server.pt?CommunityID=2998 &spacel D=42 & parentname=&control=SetCommunity &
parentid=&in_hi_userid=12059&PagelD=0&space=CommunityPage (last visited Dec. 4, 2012).

%0 See HHS Comments at 1.

3! See Centers for Medicare & Medicaid Services, EHR Incentive Programs, http://www.cms.gov/Regulations-and-
Guidance/Legislation/EHRIncentivePrograms/index.html?redirect=/EHRIncentivePrograms (last visited Sept. 18,
2012).

32 See Centers for Medicare and Medicaid Services, Medicare and Medicaid EHR Incentive Program Basics,
http://www.cms.gov/Regulations-and-Guidance/Legislation/EHRIncentivePrograms/Basics.html (last visited Dec. 4,
2012); HHS Comments at 2.
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spread of epidemics, and enable clinical quality measure data capture. HIEs achieve these goals through
compilation of extensive data derived from EHRs and other sources.” A number of the Pilot projects are
members of HIEs and have used Pilot Program support for the underlying broadband networks.>

24. The Pilot projects recognize the important and growing role that broadband connectivity
plays in EHR adoption and exchange.” The Colorado Health Care Connection & Rocky Mountain
HealthNet (CHCC/RMHN) Pilot projects note that “as the federal government’s requirements for
‘Meaningful Use’ come online and intensify, the bandwidth requirement for HIE applications on [the
Colorado Telehealth Network] will only grow.”*® Although the federal government will allow some
hardship exceptions to its “Meaningful Use” rules for providers that can demonstrate they are in
geographic areas without sufficient Internet access, the higher bandwidth connections made available
through Pilot Program funds have enabled providers to work towards achieving the government’s EHR
adoption goals.”’

3. Dissemination of Medical and Technical Expertise

25. Broadband networks also facilitate the sharing of technical and medical expertise and the
training of health care personnel in less densely populated areas, which often face health care shortages.™

>3 The HITECH Act provided grants to states and qualified State Designated Entities “to develop and advance
mechanisms for information sharing across the health care system.” U.S. Department of Health and Human
Services, HITECH Priority Grants Program, available at
http://www.hhs.gov/recovery/programs/hitech/stateinfoexch.html (last visited June 15, 2012); see also Office of the
National Coordinator for Health Information Technology, State Health Information Exchange Program, available at
http://statehieresources.org (last visited Sept. 18, 2012) (the State Health Information Exchange Cooperative
Agreements Program is designed to promote the exchange of health information that will advance mechanisms for
information sharing across the health care system).

> Examples include the Geisinger Health System in Pennsylvania and the Health Information Exchange of
Montana.

% See, e. g., AHA PN Comments at 5 (stating that access to adequate, reliable, fast and affordable broadband are
crucial prerequisites for using software-as-service or other cloud-based approaches to accessing and maintaining
EHRs, as opposed to traditional server-based installations where software is implemented and maintained locally);
GCI PN Comments, App. 1 at 7 (citing that ANTHC has found that reliable connectivity is perhaps the most critical
issue facing remote sites as EHRs and other services become mission critical); IRHN PN Comments at 26 (stating
that lack of bandwidth could become a gating factor as HIE meaningful use deadlines are fast approaching);
SWTAG PN Comments at 15 (emphasizing that providers will need higher bandwidth and HIE participation to meet
the meaningful use requirements and take advantage of the incentives); WNYRAHEC PN Comments at § (stating
that the increased usage of EHRs will only increase the bandwidth that is required at each facility).

¢ CHCC/RMHN PN Comments at 5.

7 For example, the Sanford Health Collaboration and Communication Channel (with sites in South Dakota, lowa,
and Minnesota) used Pilot funding to upgrade from T-1 lines to Ethernet services, which enabled providers to roll
out EHRs. Letter from Linda Oliver, Attorney Advisor, Federal Communications Commission, to Marlene H.
Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-60 (filed Mar. 26, 2012) at 1-2 (Pilot
Conference Call Mar. 26 Ex Parte Letter (WNYRAHEC et al.)). See generally Center for Medicare & Medicaid
Services, CMS Medicare and Medicaid EHR Incentive Programs: Stage 2 Final Rule, available at
http://www.cms.gov/apps/media/press/factsheet.asp? Counter=4440&intNumPerPage=10&checkDate=&checkKey=
&srchType=1&numDays=3500&srchOpt=0&srchData=&keywordType=All&chkNewsType=6&intPage=&showAl
|=&pY ear=&year=&desc=&cboOrder=date (last visited Sept. 20, 2012).

58 See, e.g., Letter from Chin Yoo, Attorney Advisor, Federal Communications Commission, to Marlene H. Dortch,
Secretary, Federal Communications Commission, WC Docket No. 02-60 at 1 (filed Dec. 27, 2011) (NRHRC Ex
(continued...)
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As noted in the Pilot Evaluation, there is a shortage of both health care professionals and health
information technology (HIT) specialists in such areas.” Broadband HCP networks help bring that
needed expertise to more remote areas. Access to health IT expertise at larger hospitals, for example, can
help smaller HCPs adopt and exchange EHRs.”” As commenters observed, training for HCPs can
increasingly be provided through interactive applications like videoconferencing and webinars, which
require symmetrical broadband.®'

4. Cost Savings

26. In addition to improving the quality of health care, the broadband networks created in part
with the assistance of RHC support also have enabled HCPs in more remote areas to reduce their often
high travel expenses and patient transfer costs, as well as to realize reductions in human resource and
administrative expenses.” Telemedicine provides patients in these areas the opportunity to be diagnosed
and/or treated in their own communities, and can provide significant savings by reducing patient transfer
or physician, patient, and/or family travel costs.” As one project states, linking to larger medical centers
and using telemedicine “bends the cost curve.”® Pilot projects report saving significant amounts through
reducing or eliminating the cost of transporting patients to distant (often urban) locations for treatment by

(Continued from previous page)

Parte Letter); USAC Mar. 16 Site Visit Reports at 11 (describing Palmetto State Providers Network’s provision of
remote training for medical personnel).

% Pilot Evaluation, 27 FCC Red at 9438-9440, paras. 87, 89.

5 See, e. g., NRHRC Dec. 27 Ex Parte Letter at 1 (vendors are conducting much of the training for implementation
of EHR systems via video conference, due to the shortage in health IT workforce).

o1 See, e.g., IRHN PN Comments at 26; SWTAG PN Comments at 15; UTN PN Comments at 5; see also
WNYRAHEC PN Comments at 9 (additional education, training and technical support needed to maximize the
telehealth applications to their full capacity).

82 pilot Evaluation, 27 FCC Red at 9431-34, paras. 72-75.

% See, e. g., USAC Mar. 16 Site Visit Reports at 10 (explaining that the adoption of PSPN’s tele-OB/GYN service
allows physicians to utilize the entire day seeing patients, instead of spending the day driving to rural areas and only
being able to see each patient for a few minutes); id. at 7 (explaining that E-ICU allows patients to stay local,
improving outcomes and decreasing stress and cost of travel for patients and families); Quarterly Report of Missouri
Telehealth Network, WC Docket No. 02-60, at 6 (filed Jan. 31, 2012) (stating that telehealth utilization saved
Missourians nearly 1,700 round trips to specialists' clinics in Columbia and Kirksville, resulting in saved fuel costs
of over $293,000); Letter from Linda L. Oliver, Attorney Advisor, Federal Communications Commission, to
Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket No 02-60 (filed Mar. 16, 2012) at
1-2 (Pilot Conference Call Mar. 16 Ex Parte Letter (ARCHIE et al.)) (explaining that keeping patients locally is
“better for patients and helps rural hospitals financially™).

%% pilot Conference Call Mar. 26 Ex Parte Letter (WNYRAHEC et al.) at 2-3.
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specialists.”® For some HCPs, telemedicine can reduce the length of hospital stays and in some cases
avoid hospital admissions altogether.”

27. Examples abound of cost savings resulting from support provided through both the Pilot and
RHC Telecommunications Programs.®” The University of Virginia, which established a telemedicine
network for rural HCPs with support from the Telecommunications Program, found that its tele-OB/GYN
program reduced the rate of premature births among high-risk mothers in rural areas by 25 percent, thus
saving both short and long-term health care costs associated with premature births (as well as improving
health outcomes for those children).®® As another example, South Dakota’s Heartland Unified
Broadband Net (HUBNet) estimates that implementation of e-ICU services with assistance from the Pilot
Program saved eight hospitals in its network a total of $1.2 million in transfer expenses over a 30 month
period.” Additionally, the Pilot Program’s Palmetto State Providers Network (PSPN) in South
Carolina has reported that its telepsychiatry program has saved $18 million over an 18-month period.”
Projecting into the future, the New England Telehealth Consortium (NETC), which received $24.6
million from the Pilot Program, estimates savings to its participating HCPs of over $135 million over the
next 10 years, attributable to factors such as the consortium approach, the ability to employ multiple
vendors through a leased services solution, and postalized pricing.”' The exchange of EHRs also can
generate enormous cost savings for HCPs due to gains in safety and efficiency.”

% 1d at3 (stating that a two hour flight transport costs approximately $24,000 and a two hour ambulance costs
about $9,000); Quarterly Report of Missouri Telehealth Network, WC Docket No. 02-60, at 5 (filed Jan. 31, 2012)
(estimating that since telehealth implementation began, 706 transport trips have been avoided, resulting in annual
savings of approximately $60,000 for Missouri taxpayers); USAC Mar. 16 Site Visit Reports at 3 n.1 (stating that
patients kept locally avoid helicopter transport fees of more than $10,000); id. at 11 (regarding Palmetto State
Providers Network reduced travel time and costs for patients and families).

% See Letter from Craig Davis, Vice President, Rural Health Care Division, Universal Service Administrative
Company, to Sharon Gillett, Chief, Wireline Competition Bureau, WC Docket No. 02-60 (filed Apr. 27, 2012) at 3
(USAC Apr. 27 Site Visit Reports) (noting that Satilla Regional Medical Center in Georgia has been able to reduce
patients’ lengths of stay with no denigration of care through its e-ICU program); USAC Mar. 16 Site Visit Reports
at 7 (describing that HUBNet’s e-ICU program has significantly reduced the number of days, on average, that a
patient stays in the intensive care unit); id. at 9 (describing how Palmetto State Providers Network (PSPN) allows
for patients to receive psychiatric consults “at any time, with minimal wait” instead of waiting days in hospital’s
emergency rooms); Letter from Linda L. Oliver, Attorney Advisor, Federal Communications Commission, to
Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-60, at 1 (filed July 9,
2012) (call with Dr. Alan Pitt, Barrow Neurological Institute, and member, Digital Arizona Council).

57 pilot Evaluation, 27 FCC Red at 9425-34, paras. 63-75; see also, e.g., USAC Mar. 16 Site Visit Reports at 15
(stating that Pennsylvania Mountains Healthcare Resource Development Pilot project believes that its network has
enabled the development of a revenue cycle management program that has the potential to increase an HCP’s
bottom line by 2-3 percent, as well as reduce operating costs).

8 1 etter from Elizabeth McCarthy, Attorney Advisor, Federal Communications Commission, to Marlene H. Dortch,
Secretary, Federal Communications Commission, WC Docket No. 02-60 (filed June 8, 2012) at 1 (UVA June 8 Ex
Parte Letter).

% Pilot Evaluation, 27 FCC Red at 9431-32, para. 72.
0 Id. at 9432-33, para. 73.
"'NETC PN Reply at 1, 3.

72 See National Broadband Plan at 201 (citing a study that hospitals generated $371 billion in savings and
physicians practices generated $142 billion in savings from safety and efficiency gains over 15 years, due to use of
EHRs).
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5. Enhancing Revenues for Health Care Providers

28. Broadband networks used by eligible public and not-for-profit HCPs have also created
opportunities for increased revenue streams for Pilot participants.”” By continuing to serve patients in
rural clinics and hospitals, telemedicine can provide HCPs in rural areas with opportunities to retain or
increase their revenues.” A number of commenters argue that most HCPs in rural areas operate on a very
thin margin, and that many operate at a loss.”” For those HCPs, broadband connections mean they can use
telemedicine to retain patients and consult with specialists remotely, “which is better for patients and
helps rural hospitals financially.”’® For example, the North Country Telemedicine Project (NCTP)
predicts that telemedicine capabilities will enhance local inpatient hospital revenue by nearly $4.1 million
due to increased retention of patients across five specialties — general surgery, cardiology,
gastroenterology, oncology, and pulmonology.”” Additionally, the Pennsylvania Mountains Healthcare
Resource Development’s (PMHRD) broadband network enabled the development of a revenue cycle
management program that has the potential to increase an HCP’s bottom line by 2-3 percent while also
reducing operating costs.”®

F. Health Care Provider Broadband Needs Assessment

29. An assessment of the broadband needs of HCPs is an important first step in determining the
appropriate level and type of support the Commission should provide in the new program. As noted
above, the GAO also has recommended that the Commission undertake a needs assessment before
adopting reforms to the RHC Program.” In Appendix B to this Order, we provide a detailed assessment
of HCP needs for broadband capability in light of the current and future state of telemedicine, telehealth,
and health care information technology (the Needs Assessment).*® The Needs Assessment builds on the

7 Pilot Evaluation, 27 FCC Red at 9433-34, paras. 74-75.

7 Letter from Christianna Lewis Barnhart, Attorney Advisor, Federal Communications Commission, to Marlene H.
Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-60 (filed Apr. 10, 2012) at 2 (ORHP
Apr. 10 Ex Parte Letter); see also NRHRC Dec. 27 Ex Parte Letter at 2 (“Having more patients receive care
locally...helps rural hospitals to be successful.”); Letter from Christianna Lewis Barnhart, Attorney Advisor,
Federal Communications Commission, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC
Docket No. 02-60 (filed Dec. 1, 2011) at 1 (NRHA Dec. 21 Ex Parte Letter) (noting budget limitations for rural
HCPs that prohibit telemedicine use).

> See NRHA Dec. 21 Ex Parte Letter at 1; NRHRC Dec. 27 Ex Parte Letter at 2 (stating that many critical access
hospitals and other small rural hospitals “are experiencing negative margins and facing increasing difficulties in
accessing capital”); see also USAC Mar. 16 Site Visit Reports at 14 (Jefferson County Hospital in Iowa reports that
it can keep more patients in the local hospital because of the quick send and read of the radiology scans).

76 See Pilot Conference Call Mar. 16 Ex Parte Letter at 1-2 (ARCHIE et al.) at 1-2; see also ORHP Apr. 10 Ex Parte
Letter at 2 (explaining that rural hospitals are reimbursed a facility fee when they seek service from a physician at an
urban location via telemedicine); see generally NRHRC Dec. 27 Ex Parte Letter at 2 (discussing how telemedicine
allows rural hospitals to treat patients locally).

"7 Pilot Evaluation, 27 FCC Red at 9434, para. 75.
78 Id. at 9432-33, para. 73.
" GAO Report at 21.

8 There do not appear to be consistent, settled definitions of the terms “telemedicine,” “telehealth,” or “Heath IT”
across all agencies and health care-related groups. As used in the National Broadband Plan, the term “Health IT”
encompasses a large group of broadband-enabled solutions that have the potential to improve health care outcomes,
while controlling costs and extending the reach of the limited pool of health care professionals. National Broadband
Plan at 199. In this Order, we use the term “telehealth” to encompass the full range of health care-related
(continued...)
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National Broadband Plan and OBI Health Care Technical Paper and uses the information gathered
through the Pilot and RHC Programs, the Pilot Evaluation, and other information in the record and in
public sources.*’ We also rely on comments filed in response to the July 19 Public Notice, in which the
Bureau asked a series of specific questions regarding HCP broadband needs.*

30. In the Needs Assessment, we conclude that HCPs need symmetrical broadband connections of
high quality in order to engage in telemedicine and to adopt many other telehealth applications.* The
bandwidth needed by a particular HCP will vary by the telehealth applications it chooses to implement,
and by the size and nature of its medical practice.*® Willingness to purchase the necessary broadband
connections also will vary by HCP, but anecdotal evidence suggests that many providers serving rural
populations are financially challenged, and that the Commission’s RHC support mechanisms have made
it possible for them to obtain the high-capacity connectivity necessary to employ a range of telemedicine
and other telehealth applications.”” We expect that these bandwidth and service quality needs will
continue to grow in the future, as telemedicine and other telehealth applications are deployed more
widely, although it is difficult to predict the pace at which these needs will grow.* There are many
factors that will affect the rate of adoption of telemedicine, including reimbursement policies, equipment
cost, patient and doctor acceptance, medical licensure requirements, and spread of telemedicine standards
and technical expertise."’” Similarly, it is difficult to predict the rate at which other bandwidth-intensive
telehealth needs will change (for example, the rate of adoption of remote-hosted EHR solutions and
exchange of high capacity medical images, and the use of videoconferencing to train remote health care
personnel).

(Continued from previous page)

applications over broadband, similar to the way the term “Health IT” was used in the National Broadband Plan. See
supra nn.1, 42. These would include telemedicine; exchange of EHRs; collection of data through Health
Information Exchanges and other entities; exchange of large image files (e.g. X-ray, MRIs, and CAT scans); and the
use of real-time videoconferencing and other video applications for a wide range of telemedicine, consultation,
training, and other health care purposes. We use the term “telemedicine” in the way it is defined by the American
Telemedicine Association: “the use of medical information exchanged from one site to another via electronic
communications to improve patients' health status.” American Telemedicine Association,
http://www.americantelemed.org/i4a/pages/index.cfm?pageid=3333 (last visited Dec. 4, 2012).

#! National Broadband Plan; Federal Communications Commission, Health Care Broadband in America: Early
Analysis and a Path Forward (Aug. 2010) (OBI Health Care Technical Paper), available at
http://download.broadband.gov/plan/fcc-omnibus-broadband-initiative-(obi)-working-reports-series-technical-paper-
health-care-broadband-in-america.pdf; Letter from Craig Davis, Vice President, Rural Health Care Division,
Universal Service Administrative Company, to Sharon Gillett, Chief, Wireline Competition Bureau, Federal
Communications Commission, WC Docket No. 02-60 (filed Apr. 12, 2012) (USAC Apr. 12, 2012 Letter).

%2 July 19 Public Notice, 27 FCC Red at 8201-03, para. 12.

8 See Needs Assessment (Appendix B) at para. 34. By “symmetrical,” we mean that health care applications often
require that the same bandwidth be available both upstream and downstream. By high quality, we mean that HCPs
often need a high degree of reliability, service quality, and redundancy for telehealth applications, in addition to
bandwidth. See id., para. 26.

¥ See id., paras. 6-12; Pilot Evaluation, 27 FCC Red at 9419-22, paras. 52-56.

% See generally Needs Assessment (Appendix B) at paras. 6-12; Pilot Evaluation, 27 FCC Red at 9422-25, paras.
57-61.

8 See Needs Assessment (Appendix B) at para. 35.
¥ See id.; Pilot Evaluation, 27 FCC Red at 9425-26, para. 63 n.207.
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II1. PERFORMANCE GOALS AND MEASURES

31. Clear performance goals and measures will enable the Commission to determine whether the
health care universal service support mechanism is being used for its intended purpose and whether that
funding is accomplishing the intended results. In the NPRM, the Commission recognized the importance
of establishing measurable performance goals, stating that “[i]t is critical that our efforts focus on
enhancing universal service for health care providers and that support is properly targeted to achieve
defined goals.”™® Establishing performance goals and measures also is consistent with the Government
Performance and Results Act of 1993 (GPRA), which requires federal agencies to engage in strategic
planning and performance measurement.* In its 2010 report, the GAO also emphasized that the
Commission should provide the RHC support mechanism with “a solid performance management
foundation” by “establishing effective performance goals and measures, and planning and conducting
effective program evaluations.””

32. Drawing on the Commission’s experience with the existing RHC programs and the Pilot
Program, and based on the record developed in this proceeding, we adopt the following performance
goals for the health care universal service support mechanism (both for the RHC Telecommunications
Program and the Healthcare Connect Fund), which reflect our ongoing commitment to preserve and
advance universal service for eligible HCPs: (1) increase access to broadband for HCPs, particularly those
serving rural areas; (2) foster development and deployment of broadband health care networks; and (3)
reduce the burden on the USF by maximizing the cost-effectiveness of the health care support
mechanism. We also adopt associated performance measurements. Throughout this Order, we have used
these goals as guideposts in developing the Healthcare Connect Fund, and these goals also will guide our
action as we undertake any future reform of the Telecommunications Program. In the Reporting
Requirements section, infra, we specify the specific reporting obligations of participants that will enable
us to measure progress on the goals and performance measures described in this section.

33. Using the adopted goals and measures, the Commission will, as required by GPRA, monitor
the performance of the universal service health care support mechanism.”" If the program is not meeting
the performance goals, we will consider corrective actions. Likewise, to the extent that the adopted
measures do not help us assess program performance, we will revisit them as well.

88 NPRM, 25 FCC Rcd at 9425, para. 141; see also id. at 9426-27, para 145. In 2007, the Commission adopted
measures to “improve the productivity and efficiency” of the Rural Health Care Program, but concluded that it did
not have sufficient data at that time to establish goals. Comprehensive Review of the Universal Service Fund
Management, Administration, and Oversight, et al., CC Docket No. 96-45 et al., Report and Order, 22 FCC Red
16372, 16398-99, para. 54 (2007) (2007 Comprehensive Review Order).

% Government Performance and Results Act of 1993, Pub. L. No. 103-62, 107 Stat. 285 (1993). Under GPRA,
federal agencies must develop strategic plans with long-term, outcome related goals and objectives, develop annual
goals linked to the long-term goals, and measure progress toward the achievement of those goals in annual
performance plans and report annually on their progress in program performance reports. See GPRA Modernization
Act 0f 2010, Pub. L. 111-352, 124 Stat. 3866 (2011).

G40 Report at 55.

L If the Commission identifies an outcome as a “priority goal,” then it must review progress quarterly. Otherwise
performance must only be reviewed annually. See 31 U.S.C. §§ 1116, 1120-1121, as amended by GPRA
Modernization Act of 2010, Pub. L. No. 111-352 §§ 4-5 (2010).
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A. Increase Access to Broadband for Health Care Providers, Particularly Those
Serving Rural Areas

34. Goal. We adopt as our first goal increasing access to broadband for HCPs, particularly those
serving rural areas. This goal implements Congress’s directive in section 254(h) of the Communications
Act that the Commission “enhance access to advanced telecommunications services and information
services” for eligible HCPs and to provide telecommunications services necessary for the provision of
health care in rural areas at rates reasonably comparable to similar services in urban areas.”” As discussed
above, access to the broadband necessary to support telehealth and Health IT applications is critical to
improving the quality and reducing the cost of health care in America, particularly in rural areas.”
Broadband enables the efficient exchange of patient and treatment information, reduces geography and
time as barriers to care, and provides the foundation for the next generation of health innovation.”

35. Measurement. We will evaluate progress towards our first goal by measuring the extent to
which program participants are subscribing to increasing levels of broadband service over time.” We
also plan to collect data about participation in the Healthcare Connect Fund relative to the universe of
eligible participants. We also will collect data about the bandwidth obtained by participants in the
program, and will chart the increase over time in higher bandwidth levels. We plan to compare those
bandwidth levels with the minimum bandwidth requirements recommended in the National Broadband
Plan and the OBI Technical Paper to determine how HCP access to broadband evolves as technology
changes and as HCPs increasingly adopt telemedicine and electronic health records. We also expect to
measure the bandwidth obtained by HCPs in the different statutory categories, as that information is not
administratively burdensome to collect.”® To the extent feasible, we also will endeavor to compare the
bandwidth obtained by participants in the Commission’s programs with that used by non-participants, by
relying on public sources of information regarding broadband usage by the health care industry, and by
comparing the bandwidth obtained by new participants in the Commission’s programs with what they
were using prior to joining, to the extent such data is available.

36. As discussed in the Needs Assessment, HCP needs for higher bandwidth connections vary
based on the types of telehealth applications used by HCPs and by the size and nature of their medical
practices.”” Because of this variation, and because of potential constraints on the ability of HCPs to
obtain broadband (due to cost or lack of broadband availability), we are not establishing a minimum
target bandwidth as a means to measure progress toward this goal.”® We expect, nevertheless, to compare
the bandwidth obtained by HCPs with the kinds of bandwidth commonly required to conduct
telemedicine and other telehealth activities.”

247 U.S.C. § 254(h)(1), (h)(2)(A).

% See National Broadband Plan at 200-203; Pilot Evaluation, 27 FCC Red at 9428-30, para. 67.
% See National Broadband Plan at 201; Pilot Evaluation, 27 FCC Red at 9428-30, para. 67.

% See NPRM, 25 FCC Red at 9425, para. 141.

% As part of the application process, the applicant is required to identify which HCP statutory category each site
satisfies, see 47 U.S.C. § 254(h)(7)(B), and the bandwidth of each supported connection. See Forms 460, 462. With
this data, the Commission will be able to readily measure the average bandwidth for each of the statutory eligibility
categories.

%7 See Needs Assessment (Appendix B) at para. 6.
% See also infra section V.A.2.

% See generally Needs Assessment (Appendix B).
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37. We direct the Bureau to consult with the major stakeholders and other governmental entities
in order to minimize the administrative burden placed on applicants and on the Fund Administrator
(currently, USAC).'” We also direct the Bureau to consult with the U.S. Department of Health and
Human Services (HHS), including the Indian Health Service (IHS), and other relevant federal agencies to
ensure the meaningful and non-burdensome collection of broadband data from HCPs.'"' We expect to
follow health care trends (such as use of EHRs and telemedicine) and to coordinate, to the extent possible,
our monitoring efforts with other federal agencies. We also direct the Bureau to engage in dialogue with
HHS regarding whether and how to incorporate broader health care outcomes, including providers’
“meaningful use” of EHRs, into our performance goals and measures in the future, consistent with our
statutory authority.'”

38. Finally, in order to further our progress toward meeting this goal, we also direct USAC,
working with the Bureau and with other agencies, to conduct outreach regarding the Healthcare Connect
Fund with those HCPs that are most in need of broadband in order to reach “meaningful use” of EHRs
and for other health care purposes.'”

B. Foster Development and Deployment of Broadband Health Care Networks

39. Goal. We adopt as our second goal fostering development and deployment of broadband
health care networks, particularly networks that include HCPs that serve rural areas. This goal is
consistent with the statutory objective of section 254(h), which is to enhance access to
telecommunications and advanced services, especially for health care providers serving rural areas.'™ As
discussed above and in the Pilot Evaluation, broadband health care networks also improve the quality and
lower the cost of health care and foster innovation in telehealth applications, particularly in rural areas.'®

40. Measurement. We will evaluate progress towards this second goal by measuring the extent to
which eligible HCPs participating in the Healthcare Connect Fund are connected to other HCPs through
broadband health care networks. We plan to collect data about the reach of broadband health care
networks supported by our programs, including connections to those networks by eligible and non-

1 See GAO Report at 56-57 (recommending that the Commission “[cJonsult with USAC, other federal agencies

that serve rural health care providers (or with expertise related to telemedicine), and associations representing rural
health care providers to incorporate their knowledge and experience into improving current and future programs”).

101 See Letter from Michael J. Jacobs, Legal Advisor to Chief, Wireline Competition Bureau, Federal

Communications Commission, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket
No. 02-60 at 1 (filed Nov. 16, 2012) (ONC Nov. 16 Ex Parte Letter); HHS Comments at 14; NOSORH Comments
at 8 (submitted as an attachment to NCORHCC Reply Comments); ARHO Comments at 4.

192 See ONC Nov. 16 Ex Parte Letter at 1. Several parties recommended that the Commission decline to adopt such

specific performance measures now. See, e.g., HHS Comments at 14 (recommending that “at this time the FCC
should not align its performance measures with the meaningful use criteria and instead consider such linkage (such
as 2015 for Medicare providers and 2017 for Medicaid providers, or later)”’); ATA Comments at 16 (suggesting the
Commission decline to adopt “meaningful use” as a criteria to determine the success of the program because
“meaningful use” is intended to measure “the use of electronic records, not the use of telecommunications services
to provide health services); UH TIPG Comments at 5; HIEM Comments at 19-20.

19 See supra para. 23; ONC Nov. 16 Ex Parte Letter. See also Appendix B for a discussion of “meaningful use” of
EHRs. Needs Assessment (Appendix B) at paras. 16-17.

" 47Us.C § 254(h)(2)(A) (enhancing access to advanced services for HCPs); 47 U.S.C. § 254(h)(1) (providing

telecommunications services to HCPs serving rural areas at rates comparable to rates in urban areas). See also Pilot
Evaluation, 27 FCC Red at 9426, para. 64; 2007 Pilot Program Selection Order, 22 FCC Red at 20367, para. 16.

195 pilot Evaluation, 27 FCC Red at 9428-30, para. 67.
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eligible HCP sites. We also will measure how program participants are using their broadband
connections to health care networks, including whether and to what extent HCPs are engaging in
telemedicine, exchange of EHRs, participation in a health information exchange, remote training, and
other telehealth applications.'” As discussed in the Needs Assessment, access to high speed broadband
health care networks should help facilitate adoption of such applications by HCPs, including those HCPs
serving patients in rural areas.'”’” We direct the Bureau to work with USAC to implement the reporting
requirements regarding such telehealth applications in a manner that imposes the least possible burden on
participants, while enabling us to measure progress toward this goal.'” We also direct the Bureau to
coordinate with other federal agencies to ensure that data collection minimizes the burden on HCPs,
which may already be required to track similar data for other health care regulatory purposes.'” To the
extent feasible, we also will endeavor to compare the extent to which participants in the new program are
using telehealth applications to that of non-participants, relying on public sources of information
regarding trends in the health care industry.

C. Maximize Cost-Effectiveness of Program

41. Goal. We adopt as our third goal maximizing the cost-effectiveness of the RHC universal
service health care support mechanism, thereby minimizing the Fund contribution burden on consumers
and businesses. This goal includes increasing the administrative efficiency of the program (thereby
conserving Fund dollars) while accelerating the delivery of support for broadband. This goal also
includes ensuring that the maximum value is received for each dollar of universal service support
provided, by promoting lower prices and higher speed in the broadband connections purchased with Fund
support. In addition, we seek to ensure that funding is being used consistent with the statute and the
objectives of the RHC support mechanism, and we adopt throughout this Order measures to help prevent
waste, fraud and abuse. The goal of increasing program efficiency is consistent with section 254(h)(2)(A)
of the Communications Act, which requires that support to HCPs be “economically reasonable.”''

42. Measurement. We will evaluate progress towards this goal both by measuring the
administrative efficiency of the program and by measuring the value delivered with each dollar of USF
support. First, we will measure the cost of administering the program compared to the program funds
disbursed to recipients.'"' USAC’s cost to administer the Telecommunications, Internet Access, and Pilot
RHC programs was nine percent of total funds disbursed in calendar year 2011, the highest of all four
universal service programs.''> We may measure this also in terms of the percentage of administrative
expenses relative to funds committed, to account for the fact that administrative expenses may be higher
in years in which USAC processes a large number of applications for multi-year funding.

106 See HHS, Office For the Advancement of Telehealth, Grantee Profiles, at 12 (FY 2010-2011), available at

http://www.hrsa.gov/ruralhealth/about/telehealth/telehealthdirectory.pdf; see also OHN PN Comments at 3
(encouraging the Commission to collect information that focuses on “telehealth/telemedicine use, including types of
programs and uses, solutions used, patients/populations served, and types of facilities and practices that are using
telemedicine/telehealth™).

17 Needs Assessment (Appendix B) at paras. 33, 35.

1% See infra section VI.G.

199 See supra para. 37.

047 Us.C. § 254(h)(2)(A) (enhancing access to advanced services for health care providers).

M See e.g., 2007 Comprehensive Review Order, 22 FCC Red 16372, 16398, para. 57.

12 USAC Nov. 16 Data Letter at 4.
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43. Second, we will measure the value delivered to HCPs with support from the Healthcare
Connect Fund by tracking the prices and speed of the broadband connections supported by the program.
As we found in the Pilot Program, consortium applications, in combination with competitive bidding and
other program features, lead to lower prices and higher speed broadband.'” As we did in the Pilot
Evaluation, we expect to measure the prices and speed of connections obtained under the Healthcare
Connect Fund to determine whether this goal has been accomplished, and will examine similar data from
the Telecommunications Program.''* In addition, we will monitor the results of the Administrator’s
audits and other reports to track progress in reducing improper payments and waste, fraud and abuse.'’

1V. SUPPORT FOR BROADBAND CONNECTIVITY
A. Overview

44. In this Order, we create a new Healthcare Connect Fund that will provide universal service
support for broadband connectivity for eligible HCPs. As designed, the new program will achieve the
goals we have identified above for the reformed program: (1) increasing access to broadband for HCPs,
including those in rural areas; (2) fostering the development of broadband health care networks to deliver
innovation in telehealth applications; and (3) maximizing the cost-effective use of the Fund. The
Healthcare Connect Fund replaces the current RHC Internet Access Program, but the RHC
Telecommunications Program remains in place.''®

45. Although we will allow the filing of both individual and consortium applications, a primary
focus of the Healthcare Connect Fund will be encouraging the growth or formation of statewide, regional,
or Tribal broadband health care networks that will expand the benefits we observed in the Pilot Program.
Benefits of such networks include access to specialists; cost savings from bulk buying capability and
aggregation of administrative functions; efficient network design; and the transfer of medical, technical,
and financial resources to smaller HCPs. We will allow non-rural as well as rural health care providers to
participate and receive support for critical network connections if they apply as part of a consortium, with
limitations to ensure that program funds are used efficiently and that all consortia include rural
participation.

46. In the NPRM, the Commission proposed to create two separate programs: a Health
Infrastructure Program and a Broadband Services Program.''” The former would support the construction
of HCP-owned broadband networks; the latter would support the purchase of broadband services.'"® In
view of the real world experience we have gained from the Pilot Program over the intervening two years,

"3 pilot Evaluation, 27 FCC Red at 9435, para. 77.

14 1d. at 9419-25, paras. 52-62.

113 See infra section VILA.

16 See infra sections VIII, X.A, X.B. For the most part, the same rules and procedures currently applicable to that

program will continue to apply. The performance goals and measures and the reporting requirements we adopt
today apply to the Telecommunications Program as well, as does the offset rule. See supra section I11; infra section
VLG. As discussed below, we expect to consider reform of the Telecommunications Program in the future.

"7 NPRM, 25 FCC Red at 9373, para. 3.

"8 1d. In the 2007 Pilot Program Selection Order, the Commission clarified that, to the extent a selected participant

purchases transmission services in lieu of deploying its own broadband network, the costs for subscribing to such
facilities and services are eligible for program support. See 22 FCC Rcd at 20397-98, para. 74. Throughout this
Order, we distinguish between services purchased by HCPs from third parties (which may include mechanisms such
as long-term leases, prepaid leases, and indefeasible rights of use of facilities for specified period of time (IRUs))
and “self-construction” (i.e. network facilities constructed and owned by the HCPs).
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and based on the extensive record in this docket from a broad array of affected stakeholders, we now
conclude that the better approach is to adopt a single, hybrid program. The new program will support the
cost of (1) broadband and other advanced services; (2) upgrading existing facilities to higher bandwidth;
(3) equipment necessary to create networks of HCPs, as well as equipment necessary to receive
broadband services; and (4) HCP-owned infrastructure where shown to be the most cost-effective option.
The hybrid approach of the Healthcare Connect Fund provides flexibility for HCPs to create broadband
networks that best meet their needs and that can most readily be put to use for innovative and effective
telehealth applications, while ensuring funds are spent responsibly and efficiently. The new program will
replace the current Internet Access Program and provide continuing support for Pilot Program consortia
as they exhaust any remaining funding already committed under the Pilot Program.'"” As discussed
below in the Implementation Timeline section, for administrative convenience, rural HCPs can continue
to participate in the Internet Access Program during funding year 2013."*

47. As we discuss below, we expect that most HCPs will choose to obtain services from
commercial providers rather than construct and own network facilities themselves, just as they did in the
Pilot Program.'?' HCP-owned infrastructure will be supported under the Healthcare Connect Fund only
when the HCP or HCP consortium demonstrates, following a competitive bidding process that solicits
bids for both services and construction, either that the needed broadband is unavailable or that the self-
construction approach is the most cost-effective option. We also impose an annual cap of $150 million
that will apply, in part, to the funds available for HCP self-construction, to ensure that ample funding will
remain available for HCPs choosing to obtain services.'*

48. To promote fiscal responsibility and cost-effective purchasing decisions, we adopt a single,
uniform 35 percent HCP contribution requirement for all services and infrastructure supported through
the program. Use of a single, flat rate will facilitate network applications, encourage efficient network
design, and reduce administrative expenses for applicants and the Fund. In requiring a 35 percent
contribution, we balance the need to provide appropriate incentives to encourage resource-constrained
HCPs to participate in health care broadband networks, while requiring HCPs to have a sufficient
financial stake to ensure that they obtain the most cost-effective services possible. We also find that a 35
percent contribution requirement is economically reasonable and fiscally responsible, given the $400
million cap for the health care support mechanism and the anticipated demand for program support.'*®

49. We adopt the Healthcare Connect Fund pursuant to section 254(h)(2)(A) of the
Communications Act, which requires the Commission to “establish competitively neutral rules to . . .
enhance, to the extent technically feasible and economically reasonable, access to advanced

telecommunications and information services for all public and nonprofit ... health care providers.”'**

1o Although all funding commitments have now been made under the Pilot Program, much of the Pilot funding

remains to be disbursed to many of the projects. See USAC Nov. 16 Data Letter at 1 (funding commitments); Letter
from Craig Davis, Vice President, Rural Health Care Division, Universal Service Administrator, to Julie Veach,
Chief, Wireline Competition Bureau, Federal Communications Commission, WC Docket No. 02-60, Appendix B
(USAC August 9 Letter) (disbursements).

120 We will make the Internet Access Program available through the end of funding year 2013 (through June 30,

2014), pursuant to current program rules, so that participants will not need to prepare a second application during the
funding year, if they so choose. See infra section X.A.

12! See infra para. 69.

22 The $150 million cap will apply to all upfront payments and multi-year commitments (i.e. long-term

investments) issued under the Healthcare Connect Fund. See infira sections V.D, VI.C 4.

123 47 C.F.R. § 54.623(a) (capping the fund at $400 million).

12447 U.S.C. § 254(h)(2)(A). See 2007 Pilot Program Selection Order, 22 FCC Red at 20360, para. 15 n.41.
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The Commission relied on this statutory authority when it created the Pilot Program in 2006 to support
HCP-owned infrastructure and services, including Internet access services,'” and the Commission has
broad discretion regarding how to fulfill this statutory mandate. In Texas Office of Public Utility Counsel
v. FCC, the United States Court of Appeals for the Fifth Circuit upheld the Commission’s authority under
section 254(11216)(2)(A) to provide universal service support for “advanced services” to both rural and non-
rural HCPs.

B. A Consortium Approach to Creation of Broadband Health Care Networks

50. The flexible, consortium-based approach of the Pilot Program fostered a wide variety of
health care broadband networks that enabled better care and lowered costs, as described in section IV.B.1
below. Drawing on our Pilot Program experience, we implement a Healthcare Connect Fund that will
encourage HCPs to work together to preserve and advance the development of health care networks
across the country. The measures we adopt will simplify the application process for consortia of HCPs
and afford them flexibility to innovate in the design and use of their networks, recognizing the importance
of enabling smaller HCPs to draw on the medical and technical expertise and administrative resources of
larger HCPs.

51. In section IV.B.2, we conclude that non-rural HCPs may apply and receive support as part of
consortia in the Healthcare Connect Fund. To ensure that program support continues to benefit rural as
well as non-rural HCPs, however, we require that in each consortium, a majority of HCP sites (over 50
percent) be rural HCPs. We also adopt measures to limit the amount of funding that flows to the largest
hospitals in the country, to ensure that funding remains focused on a broad cross section of providers
serving smaller communities across America.

52. Separately, in section V below, we describe the services and equipment eligible for support
(including services and equipment necessary for networks), and in section VI below, we describe the
funding process, including the requirements applicable to consortia.

1. Key Benefits of a Consortium Approach

53. Background. The 1996 Act explicitly makes eligible for support “consortia ... consisting of
one or more” eligible HCPs."”” The existing RHC programs, however, do not currently allow HCPs to
submit a joint application as a consortium; instead, each member of a consortium seeking support must
submit a separate application for each HCP site and circuit. By contrast, the Commission required Pilot
projects to apply as consortia and instituted procedures by which a project could submit a single
application covering all HCPs participating in the network.'” In the NPRM, the Commission proposed a
similar, single streamlined application process for consortia in the proposed Health Infrastructure

125 2003 Order and Further Notice, 18 FCC Red at 24556-57, paras. 19-22; 2006 Pilot Program Order, 21 FCC Red

at 11114, paras. 10-11 (2006).

12 Texas Office of Public Utility Counsel v. FCC, 183 F.3d 393, 446 (5th Cir. 1999), aff’g in part, rev’g in part, and
remanding in part, Federal State Joint Board on Universal Service, CC Docket No. 96-45, First Report and Order,
12 FCC Red 8776 (1997).

127 Under the Act, a consortium of eligible HCPs is itself considered an eligible HCP. See 47 U.S.C. §

254(h)(7)(B)(vii).

128 See 2006 Pilot Program Order, 21 FCC Red at 11111-12, 11116-17, paras. 1, 3, 16-17; Pilot Evaluation, 27 FCC
Rcd at 9435-39, paras. 77-87.
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Program.'” Subsequently, the Bureau sought to further develop the record on consortium applications for
the proposed Broadband Services Program in its July 19 Public Notice."*

54. Discussion. The Pilot Evaluation documented in detail the benefits from the flexible
consortium-based approach used in the Pilot Program, including:"’

o Administrative Cost Savings: Applying as a consortium is simpler, cheaper, and more
efficient for the HCPs and for the Fund. Under the consortium approach, the expenses
associated with planning the network, applying for funding, issuing RFPs, contracting with
service providers, and invoicing are shared among a number of providers. Consortium
applications also allow USAC to process applications more efficiently.'*

o Access to Medical Specialists through Telemedicine. Consortia that include both larger
medical centers and members that serve more sparsely populated areas enable the latter to
obtain access to medical specialists through telemedicine, thus improving the quality and
reducing the cost of care."”

o Leadership of Consortia. The organizers and leaders of many Pilot projects classified as non-
rural entities under the Commission’s longstanding definition of rural HCPs — especially
hospitals and university medical centers—were able to shoulder much of the administrative
burden associated with the consortia, thereby benefiting smaller, rural HCPs."**

o Sources of Technical Expertise. Larger sites often have the technical expertise necessary to
design networks and manage the IT aspects of the network, and also often have greater
expertise than smaller providers in rural areas in telemedicine, electronic health records,
Health IT, computer systems, and other broadband telehealth applications.'>’

e Financial Resources. Many Pilot projects depend on the financial and human resources of
larger sites to absorb the administrative costs of participation in the Pilot, such as the cost of
planning and organizing applications, applying for funding, preparing RFPs, contracting for
services, and implementing the projects.'*®

e FEfficiency of Network Design. Network design in many cases has been more efficient and
less costly in the Pilot Program than in the Telecommunications Program, because the Pilot
Program funds all public and not-for-profit HCPs, even those located in non-rural areas. Pilot
projects were able to design their networks with maximum network efficiency in mind
because funding is not negatively impacted by inclusion of non-rural sites in those
networks."?’

12 NPRM, 25 FCC Red at 9379-81, paras. 14-18.

B0 July 19 Public Notice, 27 FCC Red at 81889-90, paras. 7-8.

B1 See Pilot Evaluation, 27 FCC Red at 9435-39, paras. 77-87; USAC Observations Letter at 1-4.

32 pilot Evaluation, 27 FCC Red at 9435-36, 9437-8, paras. 78-80, 84.
133 1d. at 9428-31, 9438-40, paras. 67-71, 87-89.
13 1d. at 9438, 9441, paras. 86, 89.

133 1d. at 9441, para. 89.

136]d.

7 1d. Under the Telecommunications Program, circuits are only eligible for funding if one end of the circuit

terminates at an eligible rural entity, which can create incentives for HCPs to maximize funding by ensuring that all
(continued...)
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e Bulk Buying Capability. Consortium bulk buying capability, when combined with
competitive bidding and multi-year funding commitments, enabled Pilot projects to obtain
higher bandwidth, lower rates, and better service quality than would otherwise have been
possible.”*®

55. Commenters generally support a consortium approach and agree that it can provide a number
of benefits, including better pricing and administrative efficiency.'”’

56. In light of these benefits, we adopt a number of rules adopted today to encourage HCPs to
work together in consortia to meet their broadband connectivity needs. Immediately below, we conclude
that non-rural HCPs may participate and receive support as part of consortia, with some limitations. We
also adopt a “hybrid” approach that allows consortia to receive support through a single program for
services and, where necessary, self-construction of infrastructure.'*” We adopt a uniform HCP
contribution percentage applicable to all HCPs and to all funded costs to simplify administration.'*' In
sections V and VI below, we adopt additional measures. We make support for certain costs available
only to consortia — e.g., upfront payments for build-out costs and IRUs, equipment necessary for the
formation of networks, and self-construction charges.'*> We also allow consortia to submit a single
application covering all members, and we provide additional guidance based on Pilot Program experience
for consortium applications.'*® Finally, we facilitate group buying arrangements by providing for multi-
year commitments and allowing HCPs to “opt into” competitively bid master service agreements
previously approved by USAC or other federal, state, Tribal, or local government agencies, without
undergo{ﬁg additional competitive bidding solely for the purposes of receiving Healthcare Connect Fund
support.

(Continued from previous page)

connections within the network terminate at an eligible rural entity. USAC Observations Letter at 5. As a technical
and financial matter, this can lead to less efficient network design. For example, it may be more efficient to design

the middle-mile component of a regional or statewide network by using connections between non-rural sites, rather
than routing traffic through a rural site. /d.

138 See Pilot Evaluation, 27 FCC Red at 9436-37, paras. 81-83; see also USAC Observations Letter at 1-2 (use of

centralized contracting and invoicing; use of Master Services Agreements). The Commission’s experience with the
Pilot Program shows that consortium applications drive down costs and make it possible for HCPs to purchase
higher capacity services. Service providers bidding on consortium RFPs are more willing to offer larger discounts
because the consortium has multiple sites and presents a more appealing commercial proposition to the service
providers. Consortium applications also encourage vendors to bid on providing broadband to sites where broadband
might not already be available, because a single RFP includes all consortium HCP sites (both those that have
broadband available to them and those that do not). See Pilot Evaluation, 27 FCC Rcd at 9437, para. §2.

139 See, e. g., Broadband Principals Comments at 10 (the reality is that many small HCPs may prefer to run their

telecommunications through a group which can provide expertise and help them realize economies of scale);
Internet2 Comments at 17; ACS PN Comments at 3; Geisinger PN Comments at 2; NCTN PN Comments at 2; UTN
PN Comments at 1.

10 See infra section IV.C.

141 See infra section IV.D.

192 See infra sections V.A.6, V.B, IV.C.

' See generally infra section V1.

14 See infra sections VI.C.4, VL.B.6.
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2. Eligibility to Participate in Consortia

57. Background. As noted above, the existing RHC programs (both Telecommunications and
Internet Access) provide support only to HCPs located in “rural” areas. “Rural area” is defined based on
the location of a HCP site relative to a Core Based Statistical Area (CBSA), a geographic area based
around an urban center of at least 10,000 people.'”’ In contrast, the Pilot Program allowed participation
by both rural and non-rural eligible HCPs, as long as a project had more than a de minimis representation
of rural HCPs."*® As of November 15, 2012, all but one of the 50 active Pilot projects included at least
one participant that was not a rural HCP.'*" The non-rural sites represented approximately 34 percent of
the 3,822 Pilot project sites and approximately 39 percent of the funding commitments for all projects as
of November 15, 2012.'

58. In the NPRM, the Commission proposed to allow non-rural participation in the Health
Infrastructure Program, but not in the Broadband Services Program.'*’ The Bureau sought additional
comment on including non-rural sites for broadband services funding in the July 19 Public Notice."™ A
diverse group of commenters — including state offices of rural health, Pilot projects, the American
Hospital Association, service providers, and United Way — have urged the Commission to support both
non-rural and rural HCPs, citing the many benefits of non-rural participation in broadband health care

145 See 47 C.F.R. § 54.5. Specifically, “rural area” is defined as an “area that is entirely outside of a Core Based

Statistical Area; is within a Core Based Statistical Area that does not have any Urban Area with a population of
25,000 or greater; or is in a Core Based Statistical Area that contains an Urban Area with a population of 25,000 or
greater, but is within a specific census tract that itself does not contain any part of a Place or Urban Area with a
population of greater than 25,000.” CBSAs are defined by the Office of Management and Budget (OMB) and
“Urban Areas” and “Places” are identified by the Census Bureau. See Rural Health Care Second Report and Order
and Further Notice, 19 FCC Rcd at 24619-20, para. 12 & nn.44-47 (explaining the basis for the current definition of
“rural area”). USAC maintains a “lookup table” on its website to enable applicants quickly to determine if their
location is “rural” under this definition. See USAC web site, “List of Eligible Rural Areas,” available at
http://www.universalservice.org/rhc/tools/Rural/2005/search.asp (last visited Nov. 7, 2012).

6 2006 Pilot Program Order, 21 FCC Red at 11111, 11114, paras. 3, 10.

47 USAC Nov. 16 Data Letter at 4.

18 14, at 1-2. As noted in the Pilot Evaluation, the funding attributed to non-rural locations likely is overstated

because shared equipment and services often are attributed to non-rural locations even though they are used by all
the network sites. See also Pilot Evaluation, 27 FCC Red at 9408, para. 37; Letter from Craig Davis, Vice
President, Universal Service Administrative Company, to Sharon Gillett, Chief, Wireline Competition Bureau,
Federal Communications Commission, WC Docket No. 02-60 (filed May 30, 2012) at 2 (USAC May 30 Data
Letter). In addition to network design studies, “shared” equipment and services (i.e., equipment and services that
benefit the entire network and not just one site) would include switches, routers, and firewalls that are located at data
centers or other facilities of lead entities that often are located in non-rural areas. Id at 2-3.

149 See NPRM, 25 FCC Red at 9739, 9408, paras. 13, 93.

130 See July 19 Public Notice at paras. 7-8.
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151
networks.

non-rural HCPs are made eligible for support without any limitations.

A few commenters, however, have raised concerns that program funds could be exhausted if
152

59. Discussion. We will allow participation in the Healthcare Connect Fund consortia by both
rural and non-rural eligible HCPs, but with limitations to ensure that the health care support mechanism
continues to serve rural as well as non-rural needs in the future. The Pilot Program provided support to
both rural and non-rural HCPs under section 254(h)(2)(A), which directs the Commission to “enhance...
access to advanced telecommunications and information services for a// public and non-profit . . . health
care providers.”'> As the Fifth Circuit has found, “the language in section 254(h)(2)(A) demonstrates
Congress’s intent to authorize expanding support of ‘advanced services,” when possible, for non-rural
health providers.”">*

60. We expect that including non-rural HCPs in consortia will provide significant health care
benefits to both rural and non-rural patients, for at least three reasons.

e First, even primarily rural networks benefit from the inclusion of larger, non-rural HCPs."

Pilot projects state that rural HCPs value their connections to non-rural HCPs for a number of
reasons, including access to medical specialists; help in instituting telemedicine programs;
leadership; administrative resources; and technical expertise. '>* Many non-rural HCPs in the
Pilot Program devoted resources to organizing consortia, preparing applications, designing
networks, and preparing RFPs."”” Had these non-rural HCPs not been eligible for support,
they might not have been willing to take on a leadership role, which in turn directly enabled

151 See, e.g., NOSORH Comments at 4 (inclusion of non-rural HCPs in a dedicated health care network is “essential

for access to services otherwise unavailable”); CTN PN Comments at 5-6; IRHN PN Comments at 7-8; UTN PN
Comments at 3; CTCC/RMHN PN Comments at 2; OHN PN Comments at 5; AHA PN Comments at 2; GCI PN
Comments at 6; Charter PN Reply Comments at 4; United Way PN Comments at 2. The benefits cited by these
commenters are similar to those discussed in the Pilot Evaluation. See Pilot Evaluation, 27 FCC Rcd at 9439-9442,
paras. 88-90.

132 See, e. g., AHA PN Comments at 3 (Commission should allow urban participation in consortia, but ensure that the

program’s limited funding be used for the benefit of rural HCPs); RWHC PN Comments at 2 (agreeing with the
importance of including urban referral centers in rural broadband networks, and supporting funding for non-rural
HCPs in rural broadband networks to the extent that the funding for non-rural HCPs is not at the expense of rural
HCPs); ACS PN Comments at 5; CHCC/RMHN Comments at 3.

133 47 U.S.C. § 254(h)(2(A) (emphasis added).

13 Texas Office of Public Utility Counsel v. FCC, 183 F.3d at 446 (subsequent history omitted). The only statutory

limitation is that HCPs must be public or non-profit entities and must be within one of the eligible statutory HCP
categories. See 47 U.S.C. §§ 254(h)(2)(A), 254(h)(7)(B) (listing categories of eligible HCPs). In contrast, the
Telecommunications Program, which limits support to rural HCPs, was implemented pursuant to a different
provision of the 1996 Act, section 254(h)(1)(A), which requires telecommunications carriers to provide
telecommunications services to “any public or nonprotit HCP that serves persons who reside in rural areas in the
State at rates that are reasonably comparable to rate charged for similar services in urban areas in that State.” 47
U.S.C. § 254(h)(1)(A) (emphasis added). The Telecommunications Program therefore is only available to rural
HCPs.

'3 Pilot Evaluation, 27 FCC Red at 9439-42, paras. 88-89; see supra section IV.B.1, para. 54.

16 pilot Evaluation, 27 FCC Red at 9439-42, para. 89 (many Pilot projects state that participation by non-rural sites

has been instrumental to their individual success).

157 See, e.g., UTN PN Comments at 3; IRHN PN Comments at 7; MiCTA PN Comments at 3; SWTAG PN
Comments at 6; HSHS PN Comments at 4; VAST PN Reply Comments a 1; OHN PN Comments at 6.
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smaller and more rural HCPs to participate in Pilot networks.'™ The participation of non-
rural sites has also led to better prices and more broadband for participating rural HCPs, due
to the greater bargaining power of consortia that include larger, non-rural sites.'”’

e Second, the Commission’s longstanding definition of “non-rural” HCPs encompasses a wide
range of locales, ranging from large cities to small towns surrounded by rural countryside.'*
Even within areas that are primarily rural, HCPs are likely to be located in the most populated
areas. Many HCPs that are technically classified as non-rural within our rules in fact are
located in relatively sparsely populated areas. For example, Orangeburg County Clinic in
Holly Hill, South Carolina (population 1,277), a HCP participating in Palmetto State
Providers Network’s Pilot project, is characterized as non-rural. The largest cities closest to
Holly Hill are Charleston, SC, and Columbia, SC, which are respectively 50 and 69 miles
away from Holly Hill.'"®" Moreover, even those hospitals and clinics that are located in more
densely populated towns directly serve rural populations because they are the closest HCP for
many patients who do live in the surrounding rural areas.'® For example, the University of
Virginia Medical Center is a major referral center for many counties in rural Appalachia.'®

e Third, even hospitals and clinics that are located in truly urban areas are able to provide
significantly improved care by joining broadband networks. The California Telehealth
Network, for example, states that it “frequently encounters urban health care providers with
patient populations that are as isolated from clinical specialty care as [the] most rural health
care providers,” including urban Indian HCPs who could better serve Native populations
through broadband-centered technologies such as EHRs and telemedicine.'® In some areas
of the country, even “urban” communities may be hundreds of miles away from critical
health care services such as Level 1 Trauma Centers, academic health centers, and children’s
hospitals.'®® Like HCPs in rural areas, these “urban” community hospitals may serve as
“spoke” health care facilities that access services that are available at larger hospital “hubs.”
Eligible public and not-for-profit HCPs located in communities that are not classified as

18 See supra para. 54. See also Pilot Evaluation, 27 FCC Rcd at 9439-42, para. 89.
159 pilot Evaluation, 27 FCC Rcd at 9437, para. 82; see also, e.g., UTN PN Comments at 2; CRIHB PN Reply
Comments at 1; NETC PN Reply Comments at 3-5; VAST PN Reply Comments at 1.

10 See 2007 Pilot Program Selection Order, 22 FCC Red at 20421, para. 120; 47 C.F.R. § 54.5. OMB has
cautioned that “[t]he CBSA classification is not an urban-rural classification” and that CBSAs and many counties
outside CBSAs “contain both urban and rural populations.” Office of Management and Budget, 2010 Standards for
Delineating Metropolitan and Micropolitan Statistical Areas, 75 Fed. Reg. 37245, 37249 (June 28, 2010), available
at http://www.whitehouse.gov/sites/default/files/omb/assets/fedreg 2010/06282010 metro_standards-Complete.pdf
(last visited Nov. 7. 2012).

! For an interactive map that shows the rural/ non-rural categorization of the Pilot Program HCP sites, see Pilot

Evaluation, 27 FCC Rcd at 9406, para. 34 (citing map at http://www.fcc.gov/maps/rural-health-care-pilot-program).
An examination of the sites on the map shows that many of the non-rural HCP sites in the Pilot Program are located
in or near areas with relatively low density populations.

162 See, e.g., NCTN Comments at 9; CTN PN Comments at 6.

' UVA June 8 Ex Parte Letter at 1 (UVA provides tele-psychiatry that is vital for patients in rural areas of
Virginia, given that only one or two psychiatrists serve all of southwestern Virginia; the tele-psychiatry program has
transformed a 50 percent patient “no-show” rate to an 85 percent “show” rate).

1 CTN PN Comments at 6; CRIHB PN Reply at 1.

195 UTN PN Comments at 2 (noting this is true in Utah and other areas of the intermountain west).
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“rural” thus have a need for access to broadband to be able to effectively deliver health care,
just as their “rural” counterparts do.

61. Some commenters express concern that unlimited non-rural HCP participation might
jeopardize funding for rural HCPs if the $400 million annual program cap is reached.'®® We therefore
adopt three simple limitations that should help ensure a fiscally responsible reformed health care program
without unduly restricting non-rural participation, consistent with our statutory mandate to enhance access
to advanced services in an “economically reasonable” manner.'®’ First, non-rural HCPs may only apply
for support as part of consortia that include rural HCPs; that is, they may not submit individual
applications.'® Second, non-rural HCPs may receive support only if they participate in consortia that
include a majority (more than 50 percent) of sites that are rural HCPs. The majority rural requirement
must be reached by a consortium within three years of the filing date of its first request for funding (Form
462) in the Healthcare Connect Fund. Third, we establish a cap on the annual funding available to each
of the largest hospitals participating in the program (those with 400 or more beds). These requirements
will encourage the formation of health care networks that include rural HCPs, while generating

administrative and pricing efficiencies as well as significant telemedicine and other telehealth benefits.'®

62. For purposes of the majority rural requirement, we “grandfather” non-rural HCP sites that
have received a funding commitment through a Pilot project that has 50 percent or more non-rural HCP
sites with funding commitments as of the adoption date of this Order. Such non-rural HCP sites may
continue to receive support through the Healthcare Connect Fund, but unless the consortium overall
reaches majority rural status overall, the project may add new non-rural HCP sites only if, in the
aggregate, the new (i.e. non-Pilot project) HCP sites remain majority rural.'”® The grandfathering only

1 See, e. g., AHA PN Comments at 3 (recommending that the Commission avoid “overly onerous” restrictions on

the inclusion of urban sites in consortia, but adopt policies ensuring that limited funding predominantly benefits
rural providers); NTCA Comments at 8 (given the finite amount of funds available and in light of the specific need
for broadband access in many hard-to-serve rural areas, the initial focus of the Commission should be addressing
rural needs before turning to other locations).

1747 U.S.C. § 254(h)(2)(A).

1% The Healthcare Connect Fund will allow HCPs to submit applications for a single site (“individual applications™)

or for multiple sites (“consortium applications”). See infra section VI. Individual applications are limited to rural
HCPs.

169 S . . . - .
Other proposed limitations are either more extensive than we believe necessary, or are administratively

unworkable. See, e.g., Letter from Louis Wenzlow, Rural Wisconsin Health Cooperative, to Marlene H. Dortch,
Secretary, Federal Communications Commission, WC Docket No. 02-60 at 1 (filed Oct. 25, 2012) (recommending
that the Commission use bed size alone to determine whether urban hospitals and health clinics should be eligible
for support); Letter from Doug Power, Illinois Rural HealthNet, to Marlene H. Dortch, Secretary, Federal
Communications Commission, WC Docket No. 02-60 at 2 (filed Oct. 31, 2012) (proposing to limit urban hospitals’
participation based on their proximity to rural communities); Letter from Bradley K. Gillen, Counsel to the
American Hospital Association, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC
Docket No. 02-60 at 2 (filed Dec. 5, 2012) (suggesting that any support or caps on hospitals should be limited to
exclude only outliers and those hospitals with the most excessive draws on federal funds).

70 For example, if a consortium in the Pilot Program had 100 Pilot HCP sites with funding commitments, of which
60 sites were non-rural, it could continue to receive support under the Healthcare Connect Fund for all of these 100
specific Pilot HCP sites as they exhausted their Pilot funding. The consortium could continue to add new HCP sites
under the new program, but only if it adds them in a proportion that is majority rural -- put differently, the former
Pilot consortium would be in compliance if the total of its new HCP sites were majority rural. If one of the 60
original non-rural Pilot HCP sites were to leave the consortium, only the remaining 59 original non-rural Pilot HCP
sites would be grandfathered. The grandfathering is specific to the sites; thus, the consortium would not be allowed
(continued...)
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applies to the sites that have received a Pilot Program funding commitment as of the adoption date of this
Order, and applies only so long as the grandfathered non-rural HCP site continues to participate in that
consortium.

63. We recognize that large, metropolitan non-profit hospitals are more likely to provide
specialized services and expertise that HCPs and patients in less populous areas (both rural and non-rural)
may otherwise be unable to access, and that may serve a leadership role under which they provide
significant, often unreimbursed assistance to other HCPs within the network. Thus, we see significant
value in having such hospitals participate in health care broadband networks. At the same time, however,
large metropolitan hospitals are located in urban areas where broadband is typically less expensive than in
rural areas. Given that universal service funds are limited, we expect larger hospitals to structure their
participation in Healthcare Connect Fund consortia in a way that appropriately serves the goals of the
health care program to increase HCP access to broadband services and health care broadband networks.
In other words, it would not be economically reasonable to provide support to larger hospitals for
connections they would have purchased in any event, outside of their participation in the consortium.'”

64. To protect against larger HCPs in non-rural areas joining the program merely to obtain
support for pre-existing connections, we require consortium applicants to describe in their applications the
goals and objectives of the proposed network and their strategy for aggregating HCP needs, and to use
program support for the described purposes.'”> We also impose a limitation on the amount of funding
available to large metropolitan hospitals, while recognizing that it is unlikely in the near term that large
urban hospitals will consume a disproportionate amount of funds in the Healthcare Connect Fund.'” We
require that under the Healthcare Connect Fund, a non-rural hospital site with 400 or more licensed
patient beds may receive no more than $30,000 per year in support for recurring charges and no more
than $70,000 in support for nonrecurring charges every 5 years under the Fund, exclusive in both cases of
costs shared by the network.'* For purposes of this limit, we “grandfather” non-rural hospitals that have
received a funding commitment through a Pilot project as of the adoption date of this Order.'”” We base
the amount of these caps on the average charges that were supported for non-rural hospitals in the Pilot

(Continued from previous page)

to replace the departing original Pilot non-rural site with another non-rural site without regard to the majority rural
requirement.

! See 47 U.S.C. § 254(h)(2) (directing the Commission to facilitate access to advanced telecommunications and

information services “to the extent technically feasible and economically reasonable™). For example, it would be an
inappropriate use of support if three major metropolitan hospitals formed a consortium with four rural HCPs, in
order to subsidize all the pre-existing broadband connections for the metropolitan hospitals with very little value
being added for the rural HCPs.

172 See infra Section VI.B.3.

' On average, non-rural and rural HCPs in the Pilot Program are allocated about the same amount of funds per
HCP. See USAC Nov. 16 Data Letter at App. A & B.

7 The non-recurring cost cap applies for a five-year period. Thus, for example, a non-rural HCP could receive

support for non-recurring costs for $20,000 in year one and then again for up to $50,000 in year three. We limit
support for nonrecurring costs over a five-year period in order to prevent the result that a hospital might attempt to
convert recurring charges into non-recurring charges as a way to avoid the cap. We will require non-rural hospitals
to indicate whether they have 400 or more licensed patient beds on FCC Form 460. Thus, if a hospital has less than
400 beds at the time of applying for support, it need not inform USAC that its status has changed to a “large”
hospital, unless it seeks an additional funding commitment. See Appendix D, new rule 54.630(c).

'3 The grandfathering only applies as long as the grandfathered non-rural hospital continues to participate in that

consortium.
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Program.'’® The American Hospital Association (AHA) defines “large” hospitals as those with 400 or
more staffed patient beds.'”” We will use the AHA classification as a guide for our own definition of a
“large” hospital, which is any non-rural hospital with 400 or more licensed patient beds.'”® Based on our
experience with the Pilot Program, it appears that the vast majority of Pilot participant hospitals have
fewer than 200 beds. We do not anticipate, therefore, that the funding caps for large hospitals that we
adopt here will be likely to affect most of the hospitals that are likely to join consortia in the Healthcare
Connect Fund. We will monitor use of support by large hospitals closely in the new program, and if it
appears that such hospitals are utilizing a disproportionate share of program funds despite our caps, we
may consider more explicit prioritization rules to ensure that program dollars are targeted to the most
cost-effective uses. As discussed below, we plan to conduct a further proceeding to examine possible
approaches to prioritizing funding.'”

65. We expect that, on average, the actual number of rural members in the consortia will be
substantially higher than 51 percent, as was the case in the Pilot Program, and we will evaluate this over
time. We will not begin receiving applications from new consortia until 2014, and based on our
experience with the Pilot Program, we know that it may take some time for consortia to organize
themselves and apply for funding. We therefore direct the Bureau to report to the Commission on rural
participation by September 15, 2015. If we observe that the trend of rural participation in the new
program does not appear to be on a comparable path as we observed in the Pilot Program (where average
rural participation reached 66 percent),'™ we will open, by the end of 2015, a proceeding to expeditiously
re-evaluate the participation requirement.

66. We emphasize that the limitations above do not prevent any non-rural HCP from
participating in a health care broadband network; entities ineligible for support may participate in
networks if they pay their “fair share” (i.e. an “undiscounted” rate) of network costs.'®' Non-profit

176 USAC Nov. 16 Data Letter at 4 (stating that as of November 15, 2012, the average monthly recurring

undiscounted costs for non-rural hospitals in the Pilot Program, excluding shared network expenses, is $3,007 per
site; the average undiscounted non-recurring charge for such hospitals is $92,731 per site). The caps adopted herein
are calculated by increasing these two data points to provide a cushion for those hospitals with above-average costs,
multiplying each by 65% (the amount of support provided under the Healthcare Connect Fund), and rounding the
result to $30,000 and $70,000 respectively. These caps are equivalent to undiscounted recurring charges of $46,154
monthly and nonrecurring charges of $107,692.

"7 The AHA classifies hospital size based on “staffed” patient bed count, as follows: “small” (under 100 beds),

medium (100-399 beds), and large (400 + beds). AHA DataViewer, Glossary,
http://www.ahadataviewer.com/glossary/. The AHA defines “bed size” for purposes of its data collection as “the
number of beds regularly maintained (set up and staffed for use) for inpatients as of the close of the reporting
period,” as opposed to the number of “licensed beds,” which refers to the maximum number of beds the hospital is
licensed to operate. AHA DataViewer, Glossary, http://www.ahadataviewer.com/glossary/; Agency for Healthcare
Research and Quality, Standardized Hospital Bed Definitions, http://www.ahrq.gov/research/havbed/definitions.htm.

78 We recognize that hospitals often maintain fewer staffed beds than they are licensed to operate at capacity, and
thus our definition, which uses “licensed” patient beds, may capture as “large” hospitals some hospitals that the
AHA would classify as medium. See Agency for Healthcare Research and Quality, Standardized Hospital Bed
Definitions, http://www.ahrq.gov/research/havbed/definitions.htm. Because the number of licensed beds is readily
ascertainable by hospitals and is less subject to fluctuation, we believe it is the best measure of hospital size for the
purposes of targeting assistance in the Healthcare Connect Fund.

179 . .
See infra section X.C.

180 See USAC Nov. 16 Data Letter at 2.

181 See infra section V.C.4 (defining “fair share”).
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entities, including non-rural HCPs, may also serve as consortium leaders even if they do not receive
universal service support.'*

67. In light of the limitations adopted above, we do not anticipate that our decision to allow both
rural and non-rural HCPs to receive support through the Healthcare Connect Fund will cause program
demand to exceed the $400 million cap in the foreseeable future, especially in light of our decision to
require a 35 percent participant contribution and our adoption of a $150 million annual cap on support for
upfront payments and multi-year commitments. Furthermore, the pricing and other efficiencies made
possible through group purchasing should drive down the cost of connections as some
Telecommunications Program participants migrate to the Healthcare Connect Fund. We will closely
monitor program demand, and stand prepared to consider whether additional program changes are
necess]asrsy, including, as discussed below, establishing rules that would give funding priority to certain
HCPs.

3. Eligibility of Grandfathered Formerly “Rural” Sites

68. In June 2011, the Commission adopted an interim rule permitting participating HCPs that
were located in a “rural” area under the definition used by the Commission before July 1, 2005, to
continue being treated as if they were located in a “rural” area for the purposes of determining eligibility
for support under the RHC program. '** We conclude that HCPs that were located in “rural areas” under
the pre-July 1, 2005 definition used by the Commission, and that were participating in the Commission’s
RHC program before July 2005, also will be treated as “rural” for purposes of the new Healthcare
Connect Fund." Many such facilities play a key role in providing health care services to rural and
remote areas, and discontinuing discounted services to these grandfathered providers could jeopardize
their ability to continue offering essential health care services to rural areas. '*® Extending eligibility for
these grandfathered HCPs in the Healthcare Connect Fund helps ensure that these valuable services are
not lost in areas that need them, and thus ensures continuity of health care for many rural patients."” For

182 See infia section VI.A.2. See also 47 U.S.C. § 254(h)(7)(B).

18 See infra section X.C; see also NPRM, 25 FCC Rcd at 9421-23, paras. 128-134 (seeking comment on possible

prioritization rules).

'8 Rural Health Care Support Mechanism, WC Docket No. 02-60, Order and Notice of Proposed Rulemaking, 26

FCC Red 9145, 9149, para. 10 (2011) (Grandfathering Order and NPRM); 47 C.F.R. § 54.601(a)(3)(i). From 1997
to 2005, the Commission considered an area to be “rural” if it was not located in a county within a Metropolitan
Statistical Area (MSA) as defined by the Office of Management and Budget (OMB), or if it was specifically
identified as rural in the Goldsmith Modification to the 1990 census data. See Universal Service First Report and
Order, 12 FCC Rcd at 9115-16, para. 649. Effective Funding Year 2005, the Commission adopted a new definition
stating that a rural area is one that is not located within or near a large population base that exceeds 25,000. 47
C.F.R. § 54.5; see Second Report and Order and Further Notice, 19 FCC Rcd at 24619-20, para. 12 & nn.44-47
(explaining the basis for the current definition of “rural area”).

'3 This means that such grandfathered HCPs will be counted as “rural” for all purposes in the Healthcare Connect

Fund. If a grandfathered HCP site moves to a new address, we direct USAC to determine whether the new address
would also have been considered “rural” under the old definition. If so, the HCP continues to retain its rural
classification. If not, it becomes “non-rural.”

186 See Grandfathering Order and NPRM, 26 FCC Rcd at 9149-50, paras. 13, 14. (“grandfathered facilities, while

not located themselves in a ‘rural area’ under current Commission definitions, play a key role in providing health
care to ‘fundamentally rural areas’”).

' Services provided by grandfathered facilities include emergency services, preventative care, interactive video,
counseling, specialist consultations, oncology, psychiatry, neurology, tele-trauma, teleradiology, health professional
and community education, and other telehealth and telemedicine applications. See id., 26 FCC Rcd at 9150, para 14.
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similar reasons, we also have grandfathered those Pilot projects that do not have the majority rural HCP
membership required of consortium applicants in the Healthcare Connect Fund.'®®

C. A Hybrid Infrastructure and Services Approach

69. Background. Inthe NPRM, the Commission proposed to create separate infrastructure
(HCP-constructed and owned broadband networks) and broadband services programs.'® The
Commission also proposed to allocate up to $100 million annually for infrastructure projects.””® While
many commenters supported the infrastructure proposal in the NPRM as a way to enhance broadband
access for HCPs, other commenters argued that focusing on services obtained from commercial service
providers is a better way to encourage infrastructure deployment because it does not risk duplicate
construction of facilities.'” The Pilot Evaluation found that while some Pilot projects found construction
of their own networks to be the most cost-effective solution, most HCPs in the Pilot Program did not want
to own and manage broadband networks.'”* Instead, the majority of Pilot projects have chosen to
purchase services from third-party providers, and many have taken advantage of mechanisms such as
long-term leases, prepaid leases, and indefeasible rights of use (IRUs) to obtain the bandwidth and service
quality they needed.'” In the July 19 Public Notice, the Bureau solicited additional comment on whether
to provide limited funding for construction of facilities within the context of the proposed Broadband
Services Program in circumstances where the needed broadband capability is not available or where self-
construction is the most cost-effective option.'” Commenters argued both for and against an
infrastructure option in response to the July 19 Public Notice."”

70. Discussion. We conclude that a hybrid approach that supports both broadband services and,
where necessary, HCP-constructed and owned facilities as part of networks, will best fulfill our goal of
developing broadband networks that enable the delivery of 21* century health care.”® In addition to
funding HCP-owned network facilities, we also include as an essential component of this hybrid approach
the provision of funding for equipment needed to support networks of HCPs and the provision of support
for upgrades that enable HCPs to obtain higher bandwidth connections."’

71. We expect that HCP-owned infrastructure will be most useful in providing last-mile
broadband connectivity where it is currently unavailable and where existing service providers lack

188 See supra Section [V.B.2.

NPRM, 25 FCC Red at 9381-9383, 9395-9397, paras. 19-25, 55-59.
1d. at 9421, para. 128.

189

190

191 Compare HIEM Comments at 4; RNHN Comments at 1; RWHC Comments at 2 (supporting infrastructure
proposal); with ATC Comments at 9; ACS Comments at 6-7; NTCA Comments at 2-3; GCI Comments at 12-13
(opposing infrastructure proposal).

92 pilot Evaluation, 27 FCC Red at 9390 (Executive Summary); see also NCTA PN Comments at 3.

193 Pilot Evaluation, 27 FCC Red at 9390, 9414-18, 9452, Executive Summary and paras. 47-51, 109.

194 July 19 Public Notice, 27 FCC Red at 8185, para. 10.

'3 1d.; compare HIEM PN Comments at 6, 10-11; IRHN PN Comments at 13-14; SWTAG PN Comments at 8;

RNHN PN Reply at 3 (supporting infrastructure component); with NTCA PN Comments at 2-4; GCI PN Reply at 3,
4 (recommending a services-only program).

19 See supra para. 46.

197 See infra sections V.B, V.A.6.
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sufficient incentives to construct it."”® As the American Hospital Association observed: “Although many

rural providers lease broadband services, some construction is still needed. For many of the AHA’s rural
members, the ability to ensure access to ‘last mile’ broadband connections to rural health care facility
locations is a fundamental problem restricting broadband access.”’” We have learned that when
providers are unable to build a business case to construct fiber in rural areas, last-mile fiber self-
construction may be the only option for a HCP to get the required connectivity.”” We note that other
federal programs — such as the Broadband Telecommunications Opportunities Program (BTOP) — have
provided support for construction of “middle mile” facilities, and if HCPs can obtain support for last-mile
connecti01210s1 from the Healthcare Connect Fund, they can take advantage of such middle mile backbone
networks.

72. Providing a self-construction option will also promote our goal of ensuring fiscal
responsibility and cost-effectiveness by placing downward pressure on the bids for services. As the
Health Information Exchange of Montana observes, the option to construct the network may constrain
pricing offered by existing providers, particularly in areas that have little or no competition.*”> When an
RFP includes both a services and a self-construction option, bidders will know that if the services prices
bid are too high, the HCPs can choose to build their own facilities.””®

73. We adopt safeguards to ensure that the self-construction option will be exercised only where
it is absolutely necessary to enable the HCPs to obtain the needed broadband connectivity. First, the
HCP-owned infrastructure option may be employed only where self-construction is demonstrated to be
the most cost-effective option after competitive bidding.*** We require USAC carefully to evaluate this
showing; USAC already has experience in evaluating cost-effectiveness for large-scale projects from the
Pilot Program.”” Consortia interested in pursuing self-construction as an option must solicit bids both for

%8 See Pilot Evaluation, 27 FCC Red at 9416, para. 48 (the six Pilot projects that self-constructed some, but not all,

facilities used those funds primarily for last-mile facilities).

19 AHA PN Comments at 3.

2 See, e. g., MTN PN Comments at 2-3; Geisinger PN Comments at 4; RWHC PN Comments at 3.

2! The American Recovery and Reinvestment Act of 2009 provided $4.7 billion for NTIA to establish the BTOP

program to increase broadband access and adoption. See American Recovery and Reinvestment Act of 2009, Pub.
L. No. 111-5 § 6001 (codified at 47 U.S.C. § 1305).

202 See HIEM PN Comments at 9.

23 Other commenters made similar observations about the role of support for HCP-owned infrastructure in certain

circumstances. See, e.g., ACS PN Comments at 10; RWHC PN Comments at 3; MTN PN Comments at 2-3; HIEM
PN Comments at 6, 9-11; IRHN PN Comments at 13; Pilot Conference Call Mar. 26 Ex Parte Letter (WNYRAHEC
et al.) at 1 (noting that having a private fiber network as part of the larger network helped St. Joseph’s to control
costs and ensure long-term success, as it could be cost-prohibitive to buy from a carrier the 1 to 10 Gbps connections
needed to move medical images); Letter from David LaFuria, Counsel for Health Information Exchange of
Montana, to Marlene H. Dortch, Secretary, WC Docket No. 02-60, at 2 (filed Sept. 22, 2011) (stating that HIEM’s
network would be a small fraction of what it is now if HIEM had simply leased facilities from the outset, and
arguing that the Commission should retain the option for program participants to construct network facilities, as
removing that option from competitive bidding will change how incumbent carriers approach the bid process).

24 The Commission has defined “cost-effective” for purposes of the existing RHC support mechanism as “the

method that costs the least after consideration of the features, quality of transmission, reliability, and other factors
that the HCP deems relevant to . . . choosing a method of providing the required health care services.” See 2007
Pilot Program Selection Order, 22 FCC Red 20400-01, paras. 78-79. See infra section VI.A 4.

% See Pilot Evaluation, 27 FCC Red at 9398, para. 18. We note that the most cost-effective option is not always

the cheapest, as HCPs are permitted to consider service quality and other factors in addition to cost.
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services and for construction, in the same posted Request for Proposals (submitted with Form 461), so
that they will be able to show either that no vendor has bid to provides the requested services, or that the
bids for self-construction were the most cost-effective option. RFPs must provide sufficient detail so that
cost-effectiveness can be evaluated over the useful life of the facility, if the consortium pursues a self-
construction option. We also permit HCPs that have received no bids on a services-only posting to then
pursue a self-construction option through a second posting. We discuss the mechanics of the competitive
bidding process in more detail below,””® and delegate to the Bureau the authority to provide
administrative guidance for conducting the competitive bidding process, for the treatment of hybrid
(services and construction) RFPs, excess capacity and shared costs, and other necessary guidelines for
effective operation of this aspect of the Healthcare Connect Fund.*”’

74. Second, by setting the discount at the same level regardless of whether HCPs choose to
purchase broadband services from a provider or construct their own facilities, we ensure that there is no
cost advantage to choosing self-construction. We require that all HCPs provide a 35 percent contribution
to the cost of supported networks and services, which will help ensure prudent investment decisions.*”*
Pilot projects have stated that ownership of newly constructed facilities only makes economic sense for
them where there are gaps in availability.”” And as many HCPs have stated in this proceeding, HCPs are
generally not interested in owning or operating broadband facilities, but rather are focused on the delivery
of health care.”'’

75. Finally, we impose a $150 million cap on the annual funds that can be allocated to up-front,
non-recurring costs, including HCP-owned infrastructure, and we require that non-recurring costs that
exceed an average of $50,000 per HCP in a consortium be prorated over a minimum three-year period.
These measures will help ensure that the Fund does not devote an excessive amount of support to large
up-front payments for HCP self-construction, which could potentially foreclose HCPs” ability to use the
Fund for monthly recurring charges for broadband services.”'' This also addresses the comments of

206 See infra section VI.B.

207 Compliance with Bureau administrative guidance would constitute a "safe harbor" for applicants and others who

rely on the guidance. In other words, applicants who comply with the requirements set forth in the Bureau guidance
will be deemed to have complied with the relevant Healthcare Connect Fund requirements, and any subsequent
changes to the guidance by the Bureau or by the Commission will apply only prospectively. We note that providing
support for a hybrid solution (both services and HCP-owned infrastructure construction) creates several potential
practical issues in connection with the competitive bidding process, which may warrant further guidance to USAC.
These might include, for example, guidance on structuring bids that include both services and infrastructure options,
establishing criteria for evaluating competing bids, and demonstrating cost-effectiveness. See, e.g., IRHN PN
Comments at 14.

2% The requirement that HCPs make a significant up-front investment if they choose to self-construct should help

address concerns that they will make inappropriate “build-vs.-buy” decisions, as suggested by the National
Telecommunications Cooperative Association. NTCA Comments at 3.

299 pilot Conference Call Mar. 16 Ex Parte Letter (ARCHIE et al.) at 3; IRHN PN Comments at 13 (new

construction may not be cost-viable for most HCPs).

210 See, e. g., Colorado Feb. 28 Ex Parte Letter at 2 (Colorado projects did not want to divert resources away from

their core competency, health care, into communications operations); Letter from Christianna Lewis Barnhart,
Attorney Advisor, Federal Communications Commission, to Marlene H. Dortch, Secretary, Federal
Communications Commission, WC Docket No. 02-60 (filed Mar. 13, 2012) at 3 (Pilot Conference Call Mar. 13 Ex
Parte Letter (PMHA et al.)) (group of Pilot projects stating that their core competencies did not include constructing
and owning networks, and that they preferred to purchase services).

211 . .
See infra section V.D.
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several parties, who suggested that providing funding for infrastructure could put undue pressure on the
Fund.*"

76. In addition to these safeguards, we expect that several other mechanisms in this Order will
help create incentives for commercial service providers to construct the necessary broadband facilities, so
that HCPs will rarely have to construct, own, and operate such facilities themselves. For example, by
allowing consortia to include both rural and non-rural sites and to design networks flexibly, we expect to
encourage HCPs to form larger consortia that are more attractive to commercial service providers, even if
some new broadband build-out is necessary to win the contract.*"> Indeed, in the Pilot Program, we
observed that, thanks to consortium bidding, the majority of Pilot projects attracted multiple bids from a
range of different service providers.”'* In addition, as in the Pilot Program, the Healthcare Connect Fund
will provide support for upfront payments, multi-year funding commitments, prepaid leases, and IRUs.*"
These mechanisms enabled many HCPs in the Pilot Program to meet their broadband connectivity needs
without having to construct and own their own broadband facilities.*'°

77. With the limitations above, and based on our experience with the Pilot Program, we do not
expect HCPs to choose to self-construct facilities very often, and when they do, it will be because they
have shown that they have no other cost-effective option for obtaining needed broadband. The self-
construction option was rarely exercised in the Pilot Program. Only two of 50 projects entirely self-
constructed their networks, even though the Pilot Program was originally conceived of as a program
supporting HCP construction of broadband networks. The six projects that did self-construct some
facilities used those funds primarily for last-mile facilities.”’” We believe the hybrid approach adopted for
the Healthcare Connect Fund will preserve the benefits of HCP-owned infrastructure while minimizing
the potential for inefficient, duplicative construction of facilities.

78. In light of the safeguards we adopt, we reject arguments that when HCPs construct their own
networks, rather than purchasing connectivity from existing commercial service providers, they remove
key anchor institutions from the public network, thereby increasing the costs of providing service in rural
areas and creating disincentives for network investment in rural areas.”'® Rather, allowing the self-
construction option should create incentives for service providers to charge competitive prices for the
services offered to anchor institutions such as HCPs, which reduces burden on the rural health care
mechanism. Moreover, experience under the Pilot Program suggests that a self-construction option for
HCPs can provide incentives for commercial service providers to work cooperatively together with HCPs
to construct new broadband networks in rural areas, with each party building a portion of the network,

212 See, e.g., UAMS PN Comments at 6-7.

213 See Letter from Craig Davis, Vice President, Rural Health Care Division, Universal Service Administrative

Company, to Julie Veach, Chief, Wireline Competition Bureau, Federal Communications Commission, WC Docket
02-60 (filed Aug. 2,2012) at 4 (USAC Aug. 2 Data Letter), Pilot Evaluation, 27 FCC Rcd at 9436-37, paras. 81-83.

1% See Pilot Evaluation, 27 FCC Red at 9436, 9467-8, para. 81 and App. D (List of Winning Vendors); USAC May

30 Data Letter at 1-2.

215 See infra sections V, VI.C.4.

218 See Pilot Evaluation, 27 FCC Red at 9436-37, paras. 81-83.

217 1d. at 9416, para. 48.

1% See MTA PN Comments at 7-8. See also NTCA PN Comments at 3; Qwest Comments at 2 (“Qwest strongly

disagrees with the Commission's proposals to require health care providers to have an ownership interest . . . in
program-funded facilities. . . .”); MITS Comments at 5-6; Horizon Reply Comments at 2; TSTC Reply Comments at
2; GCI PN Reply Comments at 2-3.
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and providing excess capacity to the other party under favorable terms, to the benefit of both the HCPs
and the greater community.>"

79. We are also unpersuaded by commenters that argue the Commission lacks authority to
provide universal service support for construction of HCP-owned broadband facilities.”” As the
Commission concluded in authorizing the Pilot Program, section 254(h)(2) provides ample authority for
the Commission to provide universal service support for HCP “access to advanced telecommunications
and information services,” including by providing support to HCP-owned network facilities.”' Nothing
in the statute requires that such support be provided only for carrier-provided services. Indeed,
prohibiting support for HCP-owned infrastructure when self-construction is the most cost-effective
option, would be contrary to the command in section 254(h)(2)(A) that support be “economically
reasonable.”**

80. The Montana Telecommunications Association (MTA), which represents
telecommunications providers in Montana, also argues that funding HCP-owned infrastructure violates
section 254(h)(3) of the Communications Act, which provides that “[t]elecommunications service and
network capacity provided to a public institutional telecommunications user under this subsection may
not be sold, resold, or otherwise transferred by such user in consideration for money or any other thing of
value.”” MTA’s argument is unconvincing. As the Commission determined in connection with the
Pilot Program, “the prohibition on resale does not prohibit for-profit entities, paying their fair share of
network costs, from participating in a selected participant’s network.”** It concluded that the resale
provision is “not implicated when for-profit entities pay their own costs and do not receive discounts
provided to eligible health care providers”** because only subsidized services and network capacity can
be said to have been “provided ... under this subsection.” The protections we adopt in this Order to
ensure that non-eligible entities pay their fair share of the cost of health care networks they participate in
will help ensure that this principle is satisfied.””* In 2008, the Bureau provided guidance to the Pilot
projects and USAC regarding excess capacity on network facilities supported by universal service
funds.”*” We adopt similar guidelines in this Order for the treatment of excess capacity on HCP-owned
facilities.”” Under those guidelines, the use of excess capacity by non-HCP entities would not violate the
restrictions against sale, resale, or other transfer contained in section 254(h)(3) because HCPs would

219 See Letter from Jeffrey Mitchell, counsel for HIEM, to Marlene H. Dortch, Secretary, Federal Communications

Commission, filed October 15, 2012 (attachment).

229 MTA PN Comments at 3; see also MTA Comments at 10-11; MTA Reply Comments at 5-6; AT&T Reply

Comments at 7-8. Other commenters simply state without elaboration that they question the Commission’s statutory
authority to fund HCP-owned network infrastructure. See ATA Comments at 3; NTCA PN Comments at 1 n.3
(stating that there is “a legitimate question” about the Commission’s authority).

See 2006 Pilot Program Order,21 FCC Red at 11114, para 11.
47 U.S.C. § 254(h)(2)(A).
47 U.S.C. § 254(h)(3); see MTA Comments at 10. See also AT&T Comments at 9.

221
222
223

222 2007 Pilot Program Selection Order, 22 FCC Red at 20416, para. 107.

225 Id.

226 See infra section V.C.4.

2271 etter from Dana R. Shaffer, Chief, WCB, to Scott Barash, Acting CEO, USAC, WC Docket No. 02-60 (Oct. 24,

2008) (Dana Shaffer Oct. 24, 2008 Letter), available at http://transition.fcc.gov/cgb/rural/webletter.pdf (last visited
Dec. 5, 2012).

8 See infia para. 103.
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retain ownership of the excess capacity and because payments for that excess capacity may only be used
to support sustainability of the network.”’ As discussed above, allowing HCPs to own network facilities
when it is the most cost-effective option can yield better prices for the acquired broadband services or
facilities used in the health care networks, in furtherance of the objectives of section 254(h)(2) and
responsible management of universal service funds. Thus, our interpretation of section 254(h)(3) not only
advances the universal service goals of section 254(h)(2), but is consistent with the restrictions on
subsidies to ineligible entities incorporated in paragraphs (h)(3), (h)(4), and (h)(7)(B) of section 254.

D. Health Care Provider Contribution

81. Background. As discussed above, the Commission currently provides support to eligible
HCPs through the Telecommunications Program, the Internet Access Program, and the Pilot Program.**
The Telecommunications Program supports the amount of the urban-rural rate differential for
telecommunications services;”' the Internet Access Program provides a 25 percent flat-rate discount for
Internet access;”~ and the Pilot Program provides support for a limited number of years for up to 85
percent of the eligible costs of broadband HCP networks, with the requirement that such networks be self-
sustainable thereafter.” In the NPRM, the Commission proposed to create a new health infrastructure
program that would support up to 85 percent of the construction costs of new regional or statewide
networks, and a separate health broadband services program that would support up to 50 percent of the
monthly recurring costs for access to broadband services.”** The Commission also proposed to include a
sustainability requirement for the infrastructure program.”’

82. Discussion. As described in more detail below, we adopt a requirement that all HCPs
receiving support under the Healthcare Connect Fund contribute 35 percent towards the cost of all items
for which they seek support, including services, equipment, and all expenses related to infrastructure and
construction. A flat, uniform percentage contribution is administratively simple, predictable, and
equitable, and has broad support in the record. Requiring a significant contribution will provide
incentives for HCPs to choose the most cost-effective form of connectivity, design their networks
efficiently, and refrain from purchasing unneeded capacity. Vendors will also have an incentive to offer
services at competitive prices, knowing that HCPs will be unwilling to increase unnecessarily their out-
of-pocket expenses.

9 See NPRM, 25 FCC Red at 9403-04, para. 82. See also, e.g., HIEM Comments at 6-10; RNHC Comments at 12-

13; Benton Comments at 5.

0 See supra paras. 12-14.

# Specifically, the Telecommunications Program ensures that eligible HCPs pay no more than their urban

counterparts for their telecommunications needs in the provision of health care services, as provided in section
254(h)(1)(A) of the Act. To accomplish this, the Commission requires telecommunications carriers to charge
eligible rural HCPs a rate for each supported service that is no higher than the highest tariffed or publicly available
commercial rate for a similar service in the closest city in the state with a population of 50,000 or more, taking
distance charges into account. See 47 C.F.R. §§ 54.604, 54.605, 54.607.

3247 CFR. § 54.621. In states that are “entirely rural,” the discount rate increases to 50%. Only the territories of

Guam, American Samoa, U.S. Virgin Islands, and the Northern Mariana Islands are considered entirely rural and
therefore eligible for a 50% discount on Internet Access. 47 C.F.R. § 54.621(c).

32007 Pilot Program Selection Order, 22 FCC Red at 20361, para. 2.
NPRM, 25 FCC Red at 9373, para. 3.
1d. at 9399-9400, paras. 65-66.

234

235
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1. Use of a Uniform Contribution Percentage

83. We adopt a flat-percentage approach to calculating an HCP’s contribution under the
Healthcare Connect Fund.”® This flat rate will apply uniformly to all eligible expenses and all eligible
HCP sites.

84. The use of a uniform participant contribution will facilitate consortium applications and
reduce administrative expenses, both for participating HCPs and for the Fund Administrator.>*” In the
Telecommunications Program, varying support levels have historically discouraged potential applicants
due to “the complexity of ... identify[ing] the amount of program reimbursement associated with the
difference between rural and urban rates.”* A uniform participant contribution will eliminate this
complexity. Many commenters support a flat-rate approach for this reason.” Indeed, based on this
record, we anticipate that the relative administrative simplicity of the uniform flat discount approach will
help attract HCPs to the Healthcare Connect Fund that may have declined to participate in the
Telecommunications Program. We expect that the use of a uniform flat discount will therefore further all
three of our program goals — increasing HCP access to broadband, fostering health care networks, and
maximizing cost-effectiveness of the program.

85. A uniform HCP contribution requirement will also facilitate efficient network design because
support will not vary based on network configuration.>** As the Bureau observed in the Pilot Evaluation,
a uniform HCP contribution requirement for both services and infrastructure in the Pilot Program enabled
consortia to design their networks for maximum network efficiency because there was no negative impact
on funding from including nodes with a lesser discount level within the network.**' A uniform
percentage contribution requirement will also ensure that HCPs make purchasing decisions based on cost-
effectiveness, regardless of the location or type of the HCP or the services, equipment, or infrastructure
purchased.

86. Adopting a uniform contribution requirement will also help eligible HCPs to conduct better
long-range planning for their broadband needs and obtain better rates.”* A clear, uniform rate will allow

236 Although we adopt a flat-rate discount approach here due to the substantial benefits of that approach, we

continue the availability of support based on an urban/rural differential or “mileage based support” under the
existing Telecommunications Program for those health care providers that choose to remain in that program. See
infra Section VIII; 47 C.F.R. §§ 54.605, 54.607, 54.609; USAC Observations Letter at 6.

57 pilot Evaluation, 27 FCC Rcd at 9449, para. 102; see also USAC Observations Letter at 7.

238 CenturyLink Reply at 4 n.9.

9 See also NOSORH Comments at 5 (stating that in many cases, rural HCPs eligible for the Telecommunications

Program believe that the staff effort required for the initial application is not worth the financial gain); NRHA
Comments at 14 (submitted as an attachment to NCORHCC Reply Comments) (administrative complexity of
Telecommunications Program is a key reason the program has not met expectations since its inception); Broadband
Principals Comments at App. A; VIN Comments at 31-32.

0 See, e. g., USAC Observations Letter at 5 (in the RHC Telecommunications Program, circuits are only eligible for

funding if one end of the circuit terminates at an eligible rural entity, which can create incentives for HCPs to
maximize funding by ensuring that all connections within the network terminate at an eligible rural entity, rather
than using a more efficient hub-and-spoke design).

! pilot Evaluation, 27 FCC Red at 9438-42, para. 89.

2 See id. at 9448-49, paras. 101-03. The National Broadband Plan recommended that, to better encourage

participation in the health broadband services program, the Commission should provide clarity as to the level of
support that HCPs can reasonably expect to receive. National Broadband Plan at 215 (NBP Recommendation
10.6).
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HCPs to better project anticipated support over a multi-year period, plan accordingly for their broadband
services, and as appropriate, enter into multi-year contracts to take advantage of more favorable rates.**

87. A flat-rate approach also provides HCPs with a strong incentive to control the total cost of the
broadband connectivity, as a participating HCP will share in each dollar of increased costs and each dollar
of cost savings. In contrast, in the Telecommunications Program, an HCP using the rural-urban
differential pays only the urban rate, so it has little incentive to control the overall cost of the service (i.e.
the rural rate). Any increases in the overall cost of the service are borne directly by the Fund, which pays
the difference between the urban and rural rates.

88. Finally, a flat rate is consistent with the Act. In 2003, the Commission concluded that a flat
discount for the Internet Access Program would be consistent with section 254(b)(5), which requires
support to be “specific, sufficient, and predictable.”** We now conclude that a flat discount for the
Healthcare Connect Fund is also consistent with section 254(b)(5).

89. A number of commenters suggest that the Commission adopt different HCP contribution
percentages depending on the identity of the health care provider or based on other factors, and such an
approach was also recommended in the National Broadband Plan.** The proffered justification for a
varying percentage contribution requirement is to enable the targeting of scarce resources to those HCPs
or geographic areas most in need.”* Some commenters suggest that discount rates should be increased
for certain HCPs, such as HCPs located in Health Professional Shortage Areas or Medically Underserved
Areas, or for HCPs that are in particular need of support to achieve “meaningful use” of electronic health
records under the Affordable Care Act.**” While supporting providers in areas with health care
professional shortages and promoting achievement of meaningful use are both important public policy
goals, we are not persuaded at this time that providing a non-uniform discount is necessary in order to
accomplish these goals. We note that the statutory categories of eligible HCPs in the Act already capture
many health care providers who serve underserved populations, including rural health clinics, community
and migrant health centers, and community mental health centers.”*®

2. 35 Percent HCP Contribution

90. Background. Having determined that a hybrid approach of having a single program for
services and infrastructure with a uniform HCP contribution percentage will best serve our goals, we must
next decide on the appropriate contribution from the HCP. There is broad consensus that the 75 percent

3 See Pilot Evaluation, 27 FCC Red at 9437, 9448-49 paras. 83, 100-103.

47 U.S.C. § 254(b)(5); 2003 Order and Further Notice, 18 FCC Red at 24560, para. 27.

* National Broadband Plan at 215 (NBP Recommendation 10.6) (recommending that the Commission base
discount levels for the health broadband services program on criteria that address such factors as lack of broadband
access, lack of affordable broadband, price discrepancies for similar broadband services between health care
providers, the health care provider’s inability to afford broadband services, special status for health care providers in
the highest Health Professional Shortage Areas (HPSAs) of the country, and special status for public or safety net
institutions). See also, e.g., CPUC Comments at 7-8; ATA Comments at 14-15; NRHA Comments at 10; FDRHPO
Comments at 6; ATC Broadband Comments at 44.

6 See, e. g., RNHN Comments at 16 (stating that the “minimum subsidy under the HBS Program should be 50

percent and the FCC should allow for higher subsidies based on affordability and other criteria™).

7 See, e. g., HHS Comments at 10 (recommending that the discount level be set at 90 percent for eligible rural

health care providers who are also eligible for HHS’s “meaningful use” incentive payment program for adoption of
electronic health records); RNHN Comments at 16-18 (proposing higher discounts for HCPs in HPSAs or MUA).

8 47 U.S.C. § 254(h)(7)(B).
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HCP contribution required in the Internet Access Program is likely too high,”*’ whereas the 15 percent
contribution requirement utilized in the Pilot Program was generally viewed as achievable. Many
commenters, however, recommended a provider contribution lower than the 50 percent proposed for the
Broadband Services Program.

91. Discussion. We find that requiring a 35 percent HCP contribution appropriately balances the
objectives of enhancing access to advanced telecommunications and information services with ensuring
fiscal responsibility and maximizing the efficiency of the program. A 35 percent HCP contribution
results in a 65 percent discount rate, which represents a significant increase over the 25 percent discount
provided today for Internet access, and the 50 percent proposed for the Broadband Services Program in
the NPRM. We believe that a 35 percent contribution appropriately balances the need to provide
sufficient incentives for HCPs to participate in broadband networks, while simultaneously ensuring that
they have a sufficient financial stake to seek out the most cost-effective method of obtaining broadband
services.

92. We base our conclusion on a number of factors. First, many state offices of rural health,
which work most directly with rural HCPs, believe that a 65 percent discount is required to provide a
“realistic incentive” for many eligible rural HCPs to participate.”™ A 65 percent discount rate is also
similar to the average effective discount rate in the Telecommunications Program, which is approximately
69 percent, excluding Alaska.”' The effective discount rate in the Telecommunications Program
provides a reasonable proxy for the discount rate that will be sufficient to allow health care providers in
rural areas, which tend to have high broadband costs, to participate in the program.**> The discount level
we set also falls between the proposed discount levels in the NPRM (50 percent for the Broadband
Services Program and 85 percent for the Health Infrastructure Program) — a reasonable choice given the

9 See CPUC Comments at 5 (“doubling the discount rate to 50 percent would likely substantially increase

utilization of broadband services and participation in the new Health Broadband Services Program”); Broadband
Principals Comments at 13 (“USF funding was underutilized . . . because many rural health care providers found
that the resources involved in caring for the paperwork, the bidding process, and the service changes was
disproportionately high for the amount of savings achieved. Most of this paperwork and due diligence is necessary
to preserve the integrity of the program, but raising the subsidy level from 25% to 50% will make the savings worth
the effort.”).

%0 See NOSORH Comments at 5. All fifty states maintain a state office of rural health focused on developing

partnerships, creating programs, and providing resources to help meet the health care needs of their rural citizens.
The National Organization of State Offices of Rural Health (NOSORH) submitted comments to the NPRM on
behalf of the fifty state offices. See NOSORH Comments at 1. The state offices of rural health in Colorado,
Georgia, lowa, Kentucky, New Hampshire, North Carolina, Rhode Island, South Carolina, and West Virginia also
submitted separate comments supporting the positions taken by NOSORH.

B UsAC May 30 Data Letter at 1. In comparison, the average effective discount rate in Alaska is nearly 98

percent. /d. Health care providers in Alaska face unique costs because the state’s vast size, harsh winter weather,
and sparse population make it challenging to deploy fiber or wireless networks in many rural areas. In many parts of
rural Alaska, expensive satellite services may be the only option available. Pilot Evaluation, 27 FCC Red at 9404,
n.87. Telecommunications services thus can be much more expensive to provide in rural Alaska locations than in
urban Alaska locations, which helps to explain the relatively high discount rate in the Telecommunications Program
in Alaska. Rural HCPs in Alaska use telemedicine and other telehealth applications extensively. See, e.g. Letter
from John T. Nakahata, Counsel to General Communication, Inc., to Marlene H. Dortch, Secretary, Federal
Communications Commission, WC Docket 02-60, Attachment at 2-6 (filed Apr. 13, 2012).

2 Non-rural areas of the country typically have lower costs for broadband services. Therefore, we assume that any

discount rate that would provide an incentive for rural participation is also sufficient to provide an incentive for non-
rural participation.
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hybrid nature of the program we adopt.*® A 35 percent HCP contribution is also within the range of the

match required in other federal programs subsidizing broadband infrastructure. For example, the BTOP
program required a 20 percent match, while the U.S. Department of Agriculture’s Broadband Initiatives
Program overall provided an average of 58 percent of its funding in the form of grants, with 32 percent of
its funding in loans (which the recipients ultimately repay), and 10 percent recipient match.**

93. We also expect that the 65 percent discount will be sufficient to induce many HCPs to
participate in the Healthcare Connect Fund — both those currently in the Telecommunications Program
and those that have not participated in that program before. We expect that at a 65 percent discount,
eligible HCPs participating in consortia in the Healthcare Connect Fund will generally pay less “out-of-
pocket” when purchasing the higher bandwidth connections necessary to support telehealth applications
than they would pay as individual participants in the Telecommunications Program. The Pilot Program
showed that bulk buying through consortia, coupled with competitive bidding, can reduce the prices that
rural HClz)ss5 pay for services and infrastructure through their increased buying power, as illustrated in
Figure 2.

3 NPRM, 25 FCC Red at 9373, para. 3.

34 See NTIA, BTOP Recipient Handbook at 3 (Feb. 2012),

http://www2.ntia.doc.gov/files/Recipient Handbook v1.1 122110.pdf (“Unless waived by the Assistant Secretary
for Communications and Information, BTOP requires at least a 20 percent non-Federal match toward the total
eligible project costs.”); U.S. Dept. of Agriculture, Broadband Initiatives Program Awards Report at 2-3 (Jan. 2011),
http://www.rurdev.usda.gov/supportdocuments/RBBreport V5ForWeb.pdf.

53 Pilot Evaluation, 27 FCC Red at 9437, para. 83.
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Figure 2: Comparison of Monthly Undiscounted Average Expense for Rural HCPs in the Current
Telecommunications Program and Pilot Program”*

94. This lower out-of-pocket cost is illustrated in Figure 3 below, which compares, by bandwidth
tier, the average recurring rural HCP out-of-pocket expense under the Telecommunications Program
(excluding Alaska) and projected expenses for similar connections under the Healthcare Connect Fund,
assuming pricing similar to the Pilot Program.

2% USAC Nov. 16 Data Letter at App. B & C. The analysis compared rural HCPs in the Pilot Program to rural

HCPs receiving funding from the Telecommunications Program.
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Figure 3: Projections of Monthly Out-of-Pocket Average Expense for Rural HCPs in the Current
Telecommunications Program and Proposed Healthcare Connect Fund®’

95. Other attractive features of the Healthcare Connect Fund include the lower administrative
costs and the broader eligibility of services and equipment, relative to the Telecommunications
Program.”® These factors may offset to some degree concerns regarding the size of the contribution
requirement from those who advocated a lower HCP contribution. We also note that from a program
efficiency perspective, the better prices negotiated by consortia in the Pilot Program, relative to the prices
paid by Telecommunications Program participants, will mean that USF dollars will go further in the new

»TUSAC Nov. 16 Data Letter at App. B & C. The projected out-of-pocket expenses are calculated based on the

average total undiscounted recurring costs observed under the Pilot Program for rural HCPs. See id. at App. B.

238 A dministrative costs will be lower in the Healthcare Connect Fund because of the flat rate discount, the

consortium application process, and competitive bidding exemptions. HCPs that need to pay for build-out costs or
new network equipment to receive broadband services or wish to purchase services from non-telecommunications
carriers should see a net gain, because the Healthcare Connect Fund, unlike the Telecommunications Program, will
provide support for such costs. Today, HCPs only can purchase telecommunications services through the
Telecommunications Program, and therefore are not able to purchase broadband services offered on a private
carriage basis, which may be more cost-effective and more suitable for health care applications. See infira sections
V.A, V.B.
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program, particularly as HCPs demand the higher bandwidth and better service quality needed for
telehealth applications. **

96. We recognize that a 35 percent contribution will be a significant commitment for many health
care providers, and that many commenters argued for a lower contribution amount from HCPs.**® One of
our core objectives, however, is to ensure that HCPs have a financial stake in the services and
infrastructure they are purchasing, thereby providing a strong incentive for cost-effective decision-making
and promoting the efficient use of universal service funding.*®'

97. We acknowledge that some current Pilot participants have argued that a discount rate lower
than 85 percent will preclude new sites from being added to existing networks and may even result in
existing sites dropping off the network.*®> We nonetheless believe a cautious approach is justified given
that the new Healthcare Connect Fund will expand eligibility and streamline the application process
compared to the existing Telecommunications Program, which we hope will increase the number of
participating HCPs.”®® Even within the existing program, the number of participating HCPs has steadily
increased in recent years, averaging just under 10 percent annual growth for the past five years.”
Meanwhile the Pilot Program has attracted over 3,800 HCPs, the majority of which were not previously
participating in the RHC Program.*®

98. A 65 percent discount rate will help keep demand for the overall health care universal
service, including the Healthcare Connect Fund, below the $400 million cap for the foreseeable future,
even as program participation expands. We estimate that there are approximately 10,000 eligible rural
HCPs nationwide,** of which approximately 54 percent (5,400) are participating in the RHC

239 See Needs Assessment (Appendix B); see also Pilot Evaluation, 27 FCC Red at 9421, 9423, paras. 54, 60

(Figures 13(b), 15). For example, the average monthly undiscounted cost of a 10 to 25 Mbps connection was
approximately $1,519 under the Pilot Program in comparison to $3,429 under the Telecommunications Program
(excluding Alaska). USAC Nov. 16 Data Letter at App. A & C.

2% See, e. g., HHS Comments at 7-8, 9-10 (urging the Commission to raise the discount level to 90% under the

Broadband Services Program for rural HCPs that qualify for meaningful use incentive program and further urging
the Commission to provide up to 100% discount for infrastructure); NETC Comments at 2-3 (arguing for 85%
discount rate for the Broadband Services Program); OHN Comments at 9 (explaining that “rural HCPs will struggle
to come up with even a proposed 15% match”); ATC Broadband Comments at 44 (suggesting that a discount level
of more than 80% is needed to impact broadband deployment); Internet2 Comments at 19 (suggesting an 85%
discount for non-recurring and recurring charges associated with “[v]erified core infrastructure”); EMTN Comments
at 2 (arguing for 85% discount); PSPN Comments at 18 (arguing for a discount rate of between 75 and 85%);
FDRHPO Comments at 6 (suggesting a 70% baseline discount rate).

21 NPRM, 25 FCC Red at 9413, para. 107.
2621 etter from Steven Summer, President and CEO, Colorado Hospital Assn., to Marlene Dortch, Secretary, Federal
Communications Commission, WC Docket No. 02-60 (filed Nov. 16, 2012) at 1.

83 See supra sections [V.B.1, IV.B.2. With respect to existing Pilot sites, we note that they were required to

demonstrate sustainability after completion of the Pilot.

264 USAC Nov. 16 Data Letter at 2.

% 1d at 1 (USAC issued funding commitments for 3,822 Pilot Program HCP sites as of November 15, 2012). See

Pilot Evaluation, 27 FCC Rcd at 9397, para. 15 (“The Pilot Program generated overwhelming interest from the
health care community, and the Commission received 81 applications representing approximately 6,800 HCPs.”).

%6 Our estimate of approximately 10,000 eligible rural HCPs nationwide is comprised of the following figures: (i)

625 rural public/nonprofit post-secondary educational institutions offering health care instruction, teaching hospitals,

and medical schools, Universal Service First Report and Order, 12 FCC Rcd at 9142 para. 706 n.1845; (ii) 2,612

Federally Qualified Health Centers (FQHCS), National Broadband Plan at 221 n.103; (iii) 2,136 rural local health
(continued...)
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Telecommunications, Internet Access, or Pilot Programs.*’ If we assume that in five years (1) the rural
HCP participation rate increases from 54 percent to 75 percent,”® (2) the number of rural HCPs
participating in the Telecommunications Program does not significantly decrease,”® and (3) the average
annual support per HCP is $14,895 in the Healthcare Connect Fund (including support for both recurring
and non-recurring costs),””” the projected size of the annual demand for funding (including non-rural and
rural HCPs) would be approximately $235 million.””" We will continue to monitor the effect of the 35
percent contribution requirement on participation in the program and on the USF, and stand ready to
adjust the contribution HCP requirement or establish additional prioritization rules, should it prove
necessary.

3. Limits on Eligible Sources of HCP Contribution

99. Consistent with the Pilot Program, we limit the sources for HCPs’ contribution (i.e., the non-
discounted portion) to ensure that participants pay their share of the supported expenses.”’”* Only funds

(Continued from previous page)

departments, calculated by multiplying the percentage of rural counties in each state with the number of local health
departments in the state, see National Association of County and City Health Officials, Local Health Department
Index, available at http://www.naccho.org/about/lhd/ (last visited Nov. 19, 2012); (iv) 263 rural community mental
health centers, see Health Resources and Services Administration, Area Resource File, available at
http://www.arf.hrsa.gov/purchase.htm (last visited Nov. 19, 2012) (providing estimate of the number of community
mental health centers that was adjusted based on the FCC’s definition of rural health care provider); (v) 1,674 rural
non-profit hospitals, calculated by multiplying the percentage of rural community hospitals by the total number of
non-profit hospitals, see American Hospital Association, Fast Facts on Hospitals, 1,
http://www.aha.org/research/rc/stat-studies/101207fastfacts.pdf (last updated Jan. 3, 2012); and (vi) 2,741 rural
health clinics, John Gale Mar. 29 Ex Parte Letter at 2.

7 USAC Nov. 16 Data Letter at 3 (stating that approximately 5,409 unique rural HCPs are participating in the Pilot

and RHC Primary (Telecommunications and Internet Access) programs combined).

268 Under this scenario, 7,500 rural HCPs would receive Fund support.

269 Although this calculation is provided solely as an illustrative example, we believe it represents a conservative

scenario because we anticipate that Telecommunications Program participation will likely decrease as HCPs choose
to take advantage of the additional benefits in the Healthcare Connect Fund. In Funding Year 2010 (the last year for
which full funding year data is available), approximately 2,517 HCPs received a total of $86.3 million in
commitments for non-voice services through the Telecommunications Program. USAC Nov. 16 Data Letter at 4.
Thus, for purposes of this estimate, we assume that 2,517 rural HCPs will participate in the Telecommunications
Program, and we assume that Telecommunications Program demand will be $86.3 million. This means that in the
Healthcare Connect Fund, 4,983 rural HCPs (7,500 -2,517) and up to an additional 4,983 non-rural HCPs could
receive support. We also employ a conservative assumption that every Healthcare Connect Fund consortium will
include the maximum allowable number of non-rural HCPs, although it is unlikely that this will be the case. See
USAC Nov. 16 Data Letter at 2 (stating that non-rural HCPs make up 34% of the total in the Pilot Program as of
November 15, 2012).

770 In the Pilot Program, the annual average undiscounted cost (recurring and non-recurring) per HCP (rural and

non-rural) was $20,254. As of November 15, 2012, the Pilot Program had funding commitments supporting 3,822
rural and non-rural HCP sites for a total of $26,965,437 in annualized undiscounted non-recurring charges, assuming
a 20-year life for HCP-owned infrastructure and a 5-year life for non-recurring charges not captured in another
category and a total of $50,443,449 in undiscounted annual recurring charges. See USAC Nov. 16 Data Letter at 1,
2-3 & App. A. Assuming a 2.5 percent compound annual growth rate, over five years the average would be $22,915
per site. With a 65 percent discount rate, the average support would be $14,895.

" The total cost to the Fund would be $86,300,000 + (4,983 * $14,895) + (4,983 * $14,895) = $234,740,942.

2 See 2007 Pilot Program Selection Order, 22 FCC Red at 20399-20400, para. 77.

16724



Federal Communications Commission FCC 12-150

from an eligible source will apply towards a participant’s required contribution. In addition, consortium
applicants are required to identify with specificity their source of funding for their contribution of eligible
expenses in their submissions to USAC, as discussed below.”” Requiring participants to pay their share
helps ensure efficiency and fiscal responsibility and helps prevent waste, fraud, and abuse.””*

100.  Eligible sources include the applicant or eligible HCP participants; state grants, funding,
or appropriations; federal funding, grants, loans, or appropriations except for other federal universal
service funding; Tribal government funding; and other grant funding, including private grants. Any other
source is not an eligible source of funding towards the participant’s required contribution. Examples of
ineligible sources include (but are not limited to) in-kind or implied contributions; a local exchange
carrier (LEC) or other telecom carrier, utility, contractor, consultant, vendor or other service provider; and
for-profit entities. We stress that participants that do not demonstrate that their contribution comes from
an eligible source or whose contribution is derived from an ineligible source will be denied funding by
USAC. Moreover, participants may not obtain any portion of their contribution from other universal
service support program, such as the RHC Telecommunications Program.

101.  We conclude that these limitations on eligible sources are necessary to help safeguard
against program manipulation and to help prevent conflicts of interest or influence from vendors and for-
profit entities that may lead to waste, fraud, and abuse. Accordingly, we are unconvinced by commenters
that argue the eligible sources should include in-kind contributions;*” contributions from carriers,
network service providers, or other vendors;?’® and contributions from for-profit entities.””” First,
allowing in-kind or implied contributions would substantially increase the complexity and burden
associated with administering the program. It would be difficult to accurately measure the value of in-
kind or implied contributions to ensure participants are paying their share,””® and the costs and challenges
associated with policing in-kind and implied contributions would likely be substantial. Second, allowing
carrier, service provider, or other vendor contributions would distort the competitive bidding process and
reduce HCPs’ incentives to choose the most cost-effective bid, leading to potential waste, fraud, and
abuse.

102.  Some commenters urge the Commission to allow for-profit entities to pay an eligible
HCPs contribution because “[t]he benefits of improved telehealth capabilities cannot be fully achieved if
for-profit health care services providers are not part of the health care delivery network.”” This
argument is based on a faulty premise. To be clear, the prohibition against a for-profit HCP paying the
contribution of an eligible HCP does not prevent the for-profit HCP from participating in one or more
networks that receive Healthcare Connect Fund support, as long as the for-profit pays its “fair share.””*

2 See infra section VI.C.3.

7 See, e.g., Universal Service First Report and Order, 12 FCC Red at 9035-36, para. 493 (“Requiring schools and

libraries to pay a share of the cost should encourage them to avoid unnecessary and wasteful expenditures because
they will be unlikely to commit their own funds for purchases that they cannot use effectively.”).

7 See, e. g., Charter Reply at 8; Comcast Reply at 8; HHS Comments at 8; NATOA Reply Comments at 4.

776 See, e. g., Charter Reply at 8; Hawaii Telecom Reply Comments at 9.

277 See, e.g., IHS Comments at 5; AHA Comments at 8.

78 See MTA Reply Comments at 8.

" AHA Comments at 8. See also IHS Comments at 5 (“It is critical to the concept of creating a health care

network to include for-profit entities.”).

20 See infia section V.C.4.
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Rather, the prohibition helps avoid creating an incentive for participating eligible HCPs to use support to
benefit ineligible entities (e.g., for-profit HCPs).

103.  Future Revenues from Excess Capacity as Source of Participant Contribution. Some
consortia may find, after competitive bidding, that construction of their own facilities is the most cost-
effective option. Due to the low additional cost of laying additional fiber, some Pilot projects who chose
the “self-construction” option found that they were able to lay more fiber than needed for their health care
network and use revenues from the excess capacity as a source for their 15 percent contribution.” We
conclude that under the following limited circumstances, consortia in the Healthcare Connect Fund may
use future revenues from excess capacity as a source for their 35 percent match.

e The consortium’s RFP, as discussed in section VI.B.2 of this Order, must solicit bids for both
services provided by third parties and for construction of HCP-owned facilities, and must
show that “self-construction” is the most cost-effective option. Applicants are prohibited
from including the ability to obtain excess capacity as a criterion for selecting the most cost-
effective bid (e.g. applicants cannot accord a preference or award “bonus points” based on a
vendor’s willingness to construct excess capacity).

e The participant must pay the full amount of the additional costs for excess capacity facilities
that will not be part of the supported health care network. The additional cost for excess
capacity facilities cannot be part of the participant’s 35 percent contribution, and cannot be
funded by any health care universal service support funds. The inclusion of excess capacity
facilities cannot increase the funded cost of the dedicated network in any way.

e Anceligible HCP (typically the consortium, although it may be an individual HCP
participating in the consortium) must retain ownership of the excess capacity facilities. It
may make the facilities available to third parties only under an IRU or lease arrangement.
The lease or IRU between the participant and the third party must be an arm’s length
transaction. To ensure that this is an arm’s length transaction, neither the vendor that
installed the excess capacity facilities, nor its affiliate, would be eligible to enter into an IRU
or lease with the participant.”*

e The prepaid amount paid by other entities for use of the excess capacity facilities (IRU or
lease) must be placed in an escrow account. The participant can then use the escrow account
as an asset that qualifies for the 35 percent contribution to the project.

e All revenues from use of the excess capacity facilities by the third party must be used for the
project’s 35 percent contribution or for sustainability of the health care network supported by
the Healthcare Connect Fund. Such network costs may include administration, equipment,
software, legal fees, or other costs not covered by the Healthcare Connect Fund, as long as
they are relevant to sustaining the network.

104.  We delegate authority to the Bureau to specify additional administrative requirements
applicable to excess capacity, including requirements to ensure that HCPs have appropriate incentives for
efficient spending (including, if appropriate, a minimum contribution from funds other than revenues
from excess capacity), and to protect against potential waste, fraud, and abuse, as part of the infrastructure
component of the program.

2 See, e. g. Rural Nebraska Healthcare Network, Quarterly Report, WC Docket No. 02-60, at 9 (filed Oct. 31,

2012); Health Information Exchange of Montana, Quarterly Report, WC Docket No. 02-60, at 10-11 (filed Oct. 30,
2012).

2 For purposes of this requirement, “affiliate” would have the meaning given to it pursuant to 47 U.S.C. § 153(2).
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V. ELIGIBLE SERVICES AND EQUIPMENT

105.  Overview. In this section, we discuss the services and equipment for which the
Healthcare Connect Fund will provide support. We also provide examples of services and equipment that
will not be supported. Section 254(h)(2)(A) of the Act directs the Commission to establish competitively
neutral rules to “enhance... access to advanced telecommunications and information services... for health
care providers.”” Pursuant to that authority, we will provide support for services whether provided on a
common carrier or private carriage basis, reasonable and customary one-time installation charges for such
services, and network equipment necessary to make the broadband service functional. For HCPs that
apply as consortia, we will also provide support for upfront charges associated with service provider
deployment of new or upgraded facilities to provide requested services, dark or lit fiber leases or IRUs,
and self-construction where demonstrated to be the most cost-effective option. Requests for funding that
involve upfront support of more than $50,000, on average, per HCP will be subject to certain limitations.
In general, we find that this approach will ensure the most efficient use of universal service funding.

106.  Immediately below is a chart summarizing what services and equipment are eligible for
support under the Healthcare Connect Fund.

347 U.S.C. § 254(h)(2)(A).
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Eligible Services and Equipment

Eligible Services (§ V.A.1) v v

Reasonable & Customary v v
Installation Charges (§V.A.6)

(<$5,000 undiscounted cost)

Lit Fiber Lease (§V.A.3) v v

Dark Fiber (§V.A.3)

e Recurring charges (lease of v v
fiber and/or lighting
equipment, recurring
maintenance charges)

e Upfront payments for IRUs, No 4
leases, equipment

Connections to Research & v v
Education Networks (§V.A.4)

HCP Connections Between Off-Site v v
Data Centers & Administrative
Offices (§V.A.5)

Upfront Charges for Deployment of No v
New or Upgraded Facilities (§V.A.7)

HCP-Constructed and Owned No v
Facilities (§ IV.D)

Eligible Equipment (§V.B)

e Equipment necessary to make v v
broadband service functional

e Equipment necessary to No v
manage, control, or maintain
broadband service or
dedicated health care
broadband network

A. Eligible Services

107.  In this section, we describe the services that will be eligible for support under the
Healthcare Connect Fund. We are guided, among other considerations, by our statutory directive to
enhance access to “advanced telecommunications and information services” in a competitively neutral
fashion.”™® We conclude that providing flexibility for HCPs to select a range of services, within certain

447 U.S.C. § 254(h)(2)(A).
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defined limits, and in conjunction with the competitive bidding requirements we adopt below, will
maximize the impact of Fund dollars (and scarce HCP resources).

108.  Specifically, we will provide support for advanced services without limitation as to the
type of technology or provider. We allow HCPs to utilize both public and private networks, and different
network configurations (including dedicated connections between data centers and administrative
offices), and lease or purchase dark fiber, depending on what is most cost-effective. We also provide
support for reasonable and customary installation charges (up to an undiscounted cost of $5,000). For
consortium applicants, we will also provide support for upfront payments to facilitate build-out of
facilities to HCPs. We limit such funding to consortia because we anticipate that group buying for such
services and equipment will lead to lower prices and better bids, resulting in more efficient use of Fund
dollars.

109. At this time, we decline to adopt a minimum bandwidth requirement for the supported
services because many rural HCPs still lack access to higher broadband speeds. We will, however, limit
certain types of support to connections that provide actual speeds of 1.5 Mbps (symmetrical) or higher, in
order to ensure that we do not invest in networks based on outdated technology.

1. Definition of Eligible Services

110.  Background. In the NPRM, the Commission proposed to allow eligible HCPs to receive
support for any advanced telecommunications service or information service that provides broadband
access. The Commission proposed to define as eligible any “advanced telecommunications and
information services that enable rural HCPs to post their own data, interact with stored data, generate new
data, or communicate over private dedicated networks or the public Internet for the provision of health
IT.”*® The Commission defined “health IT” in the NPRM to include “billing and scheduling systems, e-
care, EHRs, telehealth, and telemedicine.””*® It defined “E-care” as “the electronic exchange of

information — data, images, and video — to aid in the practice of medicine and advanced analytics.”’

111.  Discussion. We adopt a rule to provide support for any service that meets the following
definition:

Any advanced telecommunications or information service that enables HCPs to post their own
data, interact with stored data, generate new data, or communicate, by providing connectivity
over private dedicated networks or the public Internet for the provision of health information
technology.**®

The definition we adopt today differs from the NPRM proposal in only two respects. First, because we
allow all HCPs to participate in consortia and receive support (subject to the limitations on non-rural
HCPs discussed above), we have removed the language referring to “rural” HCPs. Second, we delete the
word “broadband access” from the definition originally proposed, to make clear that eligible services
include not only broadband Internet access services, but also high-speed transmission services offered on
a common carrier or non-common carrier basis that may not meet the definition of “broadband” that the
Commission has used in other contexts.”™® This broad definition allows HCPs to choose from a wide

25 NPRM, 25 FCC Red at 9409, para. 96; id. at 9442 (App. A, proposed § 54.631(b)).
26 Id. at 9372, para. 2 n.4 (citing National Broadband Plan at 200).

2714,

288 See Appendix D, 47 C.F.R. § 54.634(a).

% See, e.g., Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a

Reasonable and Timely Fashion, GN Docket No. 11-121, Eighth Broadband Progress Report, 27 FCC Rcd 10342,
10346-47, para. 6 (2012).
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range of connectivity solutions, all of which enhance their access to advanced services, based on their
individual health care broadband needs as available technology evolves over time; decisions will be made
in the marketplace without regard to regulatory classification decisions of the connectivity solutions.**

112.  Public and Private Networks. We conclude that eligible HCPs may receive support for
services over both the public Internet and private networks (i.e., dedicated connections that do not touch
the public Internet). As discussed in the NPRM, access to advanced telecommunications and information
services for health care delivery is provided in a variety of ways today. For example, due to privacy laws
and EHR requirements, HCPs may find that it best suits their needs to securely transmit health IT data to
other HCPs over a private dedicated connection.””' In other instances (e.g., communicating with patients
via a web site), HCPs may need to utilize the public Internet, or it may simply be more cost-effective to
utilize Dedicated Internet Access services for certain types of traffic.””* Several Pilot projects have
determined that a mix of both public and private networks best fits the needs of their HCPs.”?

113.  Network Configurations. Under the new rule, “eligible services” may include last mile,
middle mile, or backbone services, as long as support for such services is requested and used by an
eligible HCP for eligible purposes in compliance with other program rules.””* HCPs emphasize that they

2 See, e.g., CHCC/RMHN PN Comments at 3 (recommending that connectivity be defined broadly and flexibly);
IRHN PN Comments at 11 (recommending enumeration of a wide range of connectivity solutions); ITN PN
Comments at 3 (encouraging the Commission to be more general in defining the connectivity services and
equipment that would be eligible under the new Broadband Services Program); VTN Reply at 5-6 (VTN believes the
Commission should not handcuff HCPs’ decisions by limiting the services that would be eligible for funding since
rural HCPs are in the best position to determine the type of services they require). In an October 1, 2011 ex parte
letter, MiCTA suggested that the Commission “enhance the Rural Health Care Eligible Services List [to] align with
the existing [schools and libraries] Eligible Services List.” See Letter from Gary Green, MiCTA, to Sharon Gillett,
Chief, WCB, Federal Communications Commission, WC Docket No. 02-60 (filed Jan. 19, 2011) at 2. For the
Healthcare Connect Fund, we decline to adopt an Eligible Services List similar to that utilized in E-rate, given the
overwhelming support in the record for a broad and flexible definition of eligible services. See, e.g. IRHN PN
Comments at 11; UTN PN Comments at 4; TIA PN Comments at 3, 5, 9-10.

1 NPRM, 25 FCC Red at 9409, para. 95; see also Avera Comments at 4 (Avera supports funding of dedicated
connections, because they are more secure, more reliable, and can carry greater amounts of bandwidth than
broadband services that travel the public Internet).

2 «Dedicated Internet Access” (DIA) is access to the Internet that is obtained through a dedicated high-speed

facility. See AT&T Inc. and BellSouth Corp., Application for Transfer of Control, Memorandum Opinion and
Order, 22 FCC Red 5662, 5728, para. 122 (2007). Unlike mass-market “business class” Internet services, DIA does
not require HCPs to share their bandwidth with other customers. The OBI Technical Paper noted that DIA solutions
often offer higher bandwidth and better service level agreements than mass-market “small business” Internet access
solutions. The OBI Health Care Technical Paper also noted that most larger practices must currently purchase DIA
to meet their needs. OBI Health Care Technical Paper at 8.

%3 See, e.g., USAC Mar. 16 Site Visit Reports at 9 (PSPN provides standard service of 5 MB symmetrical
commodity Internet and 5 MB private broadband); IRHN PN Comments at 7 (one of the benefits of a dedicated
health care network is to allow locations to send traffic to each other via the “internal,” private network, which
reduces the amount of ISP bandwidth that HCPs need to purchase); CTN Comments at 21 (CTN agrees that both
public and private networks should be allowed); NETC PN Reply at 4 (stating that NETC provides both direct
connections between HCPs and commodity Internet access).

2 We use the term “backbone” to refer to both commercial and non-profit backbone services. Commercial
backbone services may be provided, for example, by national operators such as AT&T. Non-profit backbone
services can be provided by national networks such as Internet2 or National LambdaRail, or statewide or regional
research and education networks. See infra section V.A.4; Letter from Randall B. Lowe, Counsel for CENIC, to
Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-60, at 1 (filed Jan. 13,
(continued...)

16730



Federal Communications Commission FCC 12-150

need the ability to control the design of their networks, even if the network relies on leased services.”
Our Pilot Program experience also indicates that HCPs are likely to tailor their funding requests based on
what services are already available. For example, if a region already has a middle mile network suitable
for health care use, the applicant may choose to focus its funding request on last mile facilities to connect
to the middle mile or backbone network.”® On the other hand, if there is no pre-existing middle mile
connection between the HCPs in the network, providers may choose to seek funding to lease such
capacity instead.”’ Therefore, we find that allowing flexibility in the network segments supported will
best leverage prior investments by allowing maximum use of existing infrastructure.

114.  In the NPRM, the Commission proposed that the Broadband Services Program would
subsidize costs for any advanced telecommunications and information services that provide “point-to-
point broadband connectivity.”**® In response to the NPRM, some commenters expressed concern that
only traditional point-to-point circuits might be eligible for funding, and such a limitation could preclude
use of more cost-effective point-to-multipoint, IP-based, or cloud-based architectures.”” Based on our
full consideration of the record, we conclude that support under the Healthcare Connect Fund will not be
limited to “point-to-point” services. Rather, any advanced service is eligible, and HCPs may request
support for any type of network configuration that complies with program rules (e.g., is the most cost-

(Continued from previous page)

2011) (CENIC Jan. 13,2011 Ex Parte) (describing the California Research and Education Network, “a private,
broadband, fiber backbone owned and operated by the research and education community”).

25 1 etter from Christianna Lewis Barnhart, Attorney Advisor, Federal Communications Commission, to Marlene H.
Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-60, at 3 (filed Mar. 13, 2012) (Pilot
projects preferred to lease services, but all agreed that it was important to have “the ability to control what the
network looked like when completed”) (Pilot Conference Call Mar. 13 Ex Parte Letter (PMHA et al.)). Some Pilot
projects, for example, have chosen a network design whereby smaller facilities (e.g. clinics) connect to a larger
facility (e.g. a nearby hospital), and high-capacity circuits connect the larger facilities. In this example, the hospitals
serve as “mini-hubs” that aggregate the traffic from the clinics. The hospital network can then interconnect with a
national or regional backbone provider at the provider’s point of presence. See, e.g., Quarterly Report of Arkansas
Telehealth Oversight and Management, WC Docket No. 02-60, at 9-12 (filed Oct. 31, 2012). Another example is
that HCPs might seek to incorporate redundant, secondary or fail-over services (to be used in case of an outage) into
their networks. Such services are eligible for support, but the cost and bandwidth of the service must reasonably
reflect its use as a secondary service, and it must be the most cost-effective option available. The applicant must
also indicate that it is seeking secondary services on its request for services, so that vendors can appropriately scale
their responses to the planned use of the service. See USAC, Learn More About RHC Funding for Redundant
Circuits (Sept. 9, 2009), available at http://usac.org/rhc/tools/news/news-2009.aspx.

% See, e.g., NCTN PN Comments at 1, 4 (noting that there is a BTOP-funded middle mile project in North
Carolina, and there were no HCPs or consortia who wanted to own or operate significant cross-country fiber
infrastructure and interconnecting middle mile electronics); IRHTP PN Comments at 1 (noting that purpose of Pilot
project is to connect hospitals to a dedicated broadband fiber network using existing lowa Communications Network
infrastructure).

7 See, e.g., Letter from Kim Klupenger e al., Oregon Health Network, Christianna Lewis Barnhart, Attorney
Advisor, Federal Communications Commission, WC Docket No. 02-60 at 3 (filed Feb. 28, 2012) (OHN Feb. 28 Ex
Parte Letter) (discussing middle-mile facilities leased for Oregon Health Network).

28 NPRM, 25 FCC Red at 9408, para. 93.

%9 See CTN Comments at 21 (noting that every major service provider and major business have moved to cloud-
based networks, and point-to-point circuits are often not the most cost-effective solution to providing
interconnectivity among diverse participants); ACS PN Comments at 10-12; RWHC PN Comments at 3; Internet2
Comments at 17; AHA PN Comments at 4.

16731



Federal Communications Commission FCC 12-150

effective).’” This approach comports with the statutory directive that the Commission enhance access to
advanced services in a manner that is “competitively neutral.”*"!

115.  Technology. Consistent with the statutory requirement that our rules be competitively
neutral, we conclude that eligible services may be provided over any available technology, whether
wireline (copper, fiber, or any other medium), wireless, or satellite.*”> We also find that a competitively
neutral approach will best ensure that HCPs can make cost-effective use of Fund support.”” Below, we
provide additional guidance regarding fiber leases,”® and minimum bandwidth and service quality
requirements.’”

2. Minimum Bandwidth and Service Quality Requirements

116.  Background. In the Needs Assessment, we describe the bandwidth and service quality
needs of HCPs.**® In the NPRM, the Commission sought comment on whether it should define a
minimum level of broadband capability for purposes of providing support under the new Broadband
Services Program. The Commission sought comment on whether 4 Mbps would be an appropriate
minimum for purposes of the Broadband Services Program, or whether it should require different
minimum speeds depending on the type of HCP.””” The Commission also sought comment on whether it
should require a minimum level of reliability, including physical redundancy, to support health IT
services and what can be done to encourage reliability. The Commission also sought comment on the
minimum quality of service standards necessary to meet health IT needs, and whether the broadband
services program should include a minimum quality of service requirement (including metrics such as
reliability, bit delay, jitter, packet dropping probability, and/or bit error rate).””

117.  Discussion. At this time, we will not impose minimum bandwidth and service quality
requirements for the Healthcare Connect Fund, based on the Needs Assessment and the record in this
proceeding.’” Commenters agree that HCPs need certain minimum levels of reliability, redundancy, and
quality of service, but they note that the exact requirement may vary depending on the application, and
that not all HCPs will have access to services that provide a specified level of reliability and quality.
While our goal is to encourage HCPs to obtain broadband connections at the speeds recommended in the
National Broadband Plan, the record indicates that in some areas of the country, HCPs face limited

390 See 47 C.F.R. § 54.603(b)(4). As GCI notes, broadband networks may be deployed in a variety of
configurations, including but not limited to ring, mesh, hub and spoke, and line. See GCI PN Comments at 7.

47 U.S.C. § 254(h)(2).
30247 U.S.C. § 254(h)(2) (competitively neutral requirement).

3% See, e.g., IRHN PN Comments at 9 (stating that, in part, it was the allowance of “any currently available
technology” that enabled IRHN to implement a hybrid network that makes cost-effective use of a variety of
technologies).

3% See infra section V.A.3.
395 See infira section V.A.2.
3% See generally Needs Assessment (Appendix B).

37 The Commission proposed higher minimum broadband speeds when funding is provided specifically for
broadband deployment (e.g. through the proposed health infrastructure program). NPRM, 25 FCC Rcd at 9409,
para. 97. The Commission proposed setting 10 Mbps as the minimum broadband speed for infrastructure
deployment supported under the health infrastructure program. /d. at 9381, para. 20.

% Id. at 9409-10, para. 97.

39 See Needs Assessment (Appendix B) at paras. 6-12 (describing variability in HCP needs for bandwidth and
service quality).
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options in obtaining speeds of 4 Mbps or above.”'’ Commenters note that in areas where higher speed
connections are not available, telemedicine networks have nevertheless been able to operate with
connections at speeds less than 4 Mbps.*'' Commenters also state that some of the smallest rural HCPs
simply may not be able to afford higher bandwidth connections, even when such connections are
available. These commenters express concern that a minimum bandwidth requirement could result in
HCPs either (1) being forced to buy bandwidths that are not cost-effective for their circumstances; or (2)
being unable to receive health care universal service discounts (due to the cost of the required minimum-
bandwidth connection).*'* We do not wish to prevent the neediest HCPs from receiving discounts,
especially if they are able to address their connectivity needs in the near term by utilizing a connection
below a defined minimum.*”® After reviewing the record, we conclude that it would be difficult to set a
minimum speed requirement at this time that would not have the unintended effect of potentially
precluding some HCPs from obtaining connectivity currently appropriate for their individual needs.
We therefore conclude it would be premature now to set a minimum threshold speed for connections that
are supported in the Healthcare Connect Fund.*"”

314

118.  We will continue to provide support in the Healthcare Connect Fund for services that
have been historically supported through the Internet Access Program, including DSL, cable modem, and

310 See, e.g., Avera Comments at 5 (stating that Avera agrees with some minimum levels of reliability, physical
redundancy, and quality of service (QOS) standards, but it “may be tough to meet the minimum” depending on the
service provider and local availability, and the Commission should therefore allow the HCP to determine its own
minimum levels of reliability, physical redundancy and QOS standards); NCTN Comments at 10 (expressing
concerns about setting minimums or maximums for bandwidth, latency, jitter, reliability, etc. in a way that might
force either inefficiency or preclude the mounting of a viable service); see also TIA PN Comments at 7 (urging the
Commission to adopt parameters that are as flexible as possible for bandwidth and quality of service features).

' ATA Comments at 13 (noting that telemedicine networks in Arizona and Virginia have been able to operate with
sites connecting at 1.5 to 3 Mbps speeds and a 45 Mbps and 10 Mbps backbone, respectively); Marshfield Reply at 5
(stating that Marshfield’s network is comprised primarily of 10 Mbps fiber connections, but several sites are
connected with a 1.5 Mbps T-1 connection and run voice, video, and data at the same time).

12 ATA Comments at 13 (expressing concern that the minimum speed requirements could result in overbuilding,
which could drain funds away from other eligible applicants); UAMS Comments at 7 (supports a low threshold for
program eligibility of 1.5 Mbps, because a minimum may limit the ability of the most deserving providers to obtain
the benefits of the program, forcing HCPs to buy more than they need); UH TIPG Comments at 4 (stating that a 4
Mbps minimum capacity requirement, even at a 50 percent discount, may be too costly for HCPs in the Pacific
Island territories); VTN Reply at 5 (imposing a 4 Mbps floor could discourage utilization and thus be counter-
productive); WRHA Comments at 3-4 (stating that 4 Mbps is an appropriate minimum standard, but it has concerns
about whether small rural HCPs would be able to access the recommended minimum).

313 See, e.g. Letter from Linda Oliver, Attorney Advisor, Telecommunications Access Policy Division, Wireline
Competition Bureau, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-
60 at 1 (filed Apr. 12, 2012) (summarizing ex parte that most community mental health centers in the Hill Country
Community Mental Health and Development Disabilities Centers organization have dedicated T-1 connections that
allow two to three video telemedicine sessions at a time).

3" HHS Comments at 10 (questioning the need for a minimum speed); AHA Comments at 5 (also stating that the
Commission does not need to set a “high bar” on the minimum level of broadband capability); RNHN Reply at 13
(opposing minimum speed requirement and stating that HCPs are in the best position to know their needs and what
makes economic sense to themselves and their patients); CHCC/RMHN PN Comments at 3 (“minimum bandwidth
standards are not required, as the health care provider market will set these de facto as services and needs continue
to evolve”).

315 See also ONC Nov. 16 Ex Parte Letter at 1.
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other similar forms of Internet access.>'® We expect recipients to migrate to services over time that
deliver higher capabilities. We do, however, adopt one limitation designed to ensure that the focus of the
program remains on advancing access to the bandwidths that increasingly will be needed for health care
purposes. No upfront payments will be eligible for funding for services that deliver less than 1.5 Mbps
symmetrical (i.e. less than T-1 speeds), except for reasonable installation costs under $5,000 as outlined
in section V.A.6 below. We have chosen the 1.5 Mbps threshold because HCPs have indicated that they
can successfully implement telemedicine services over a 1.5 Mbps connection, if that is the only practical
option.”"” Therefore, we conclude that 1.5 Mbps is the minimum threshold at which HCPs should be able
to obtain support for upfront costs for build-out or infrastructure upgrades.

119.  We note that the Pilot Program allowed most participants to obtain speeds of 4 Mbps or
above,’'® and we expect that the reforms adopted in this Order will generally allow HCPs to obtain access
to the bandwidths recommended in the National Broadband Plan.’” We agree with the National Rural
Health Association and the California Telehealth Network that we should benchmark actual speeds
obtained under the Healthcare Connect Fund to determine how well the program is meeting HCPs’
broadband needs.’” Therefore, as discussed above, we will also require participants to report basic
information regarding bandwidth associated with the services obtained with universal service
discounts.”®" To enable HCPs to have the information necessary to file such reports, we will require all
service providers participating in the Healthcare Connect Fund to disclose the required metrics to their
HCP customers.***

3. Dark and Lit Fiber

120.  Background. In this section, we address the NPRM proposal to allow eligible HCPs to
receive support for the lease of dark or lit fiber to provide broadband connectivity.”” For clarity, we use
the term dark fiber to refer to “unused” fiber within an existing fiber optic cable that has not been
activated through optical equipment to make it capable of carrying communications services.”>* Fiber
must be activated, or “lit,” before it can be used to provide communications services.’””> A key distinction
is the entity that furnishes the modulating electronics and other equipment necessary to light the fiber. If

316 See 47 C.F.R. § 54.634(a); ATA Comments at 12 (urging the Commission to adopt a provision whereby Internet
access support can still be available to existing RHC program participants, as many of them will still need assistance
with gaining Internet access).

317 See supran. 311.
8 pilot Evaluation, 27 FCC Red at 9421-22, paras. 54-55.
319 National Broadband Plan at 209-213.

320 NRHA Comments at 9 (suggesting that the Commission assess current actual usage statistics to drive its policies
determining minimum broadband speed to help the Commission better adjust to changes and measure actual usage
trends); CTN Comments at 22-23 (suggesting that a benchmark speed, as opposed to a mandated minimum speed,
would be an acceptable compromise over the next few years).

321 See supra section 11LA.
322 See Appendix D, 47 C.F.R. § 54.640(b).
32 NPRM, 25 FCC Red at 9411, para. 101.

324 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-
313 et al., Order on Remand, 20 FCC Red 2533, 2607, para. 133 (2005).

32 Fiber that has not been “lit” in this sense is called “unlit” (or sometimes, simply “dark”) fiber. See Schools and
Libraries Sixth Report and Order, 25 FCC Rcd at 18766-7, para. 9 (requiring applicants who choose to lease dark
unlit fiber to light it immediately in order to receive E-rate support).
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the service provider provides the equipment to light the fiber, the resulting connectivity is typically
referred to as “lit” fiber or a fiber-based service. In contrast, if the customer provides the equipment, the
lease of the fiber is typically referred to as “dark fiber.”*** When a customer provides the equipment, it is
typically responsible for lighting the fiber and the resulting connectivity over that lit fiber.

121.  Discussion. Service providers today provide numerous broadband services over fiber that
the service provider manages and has “lit” (i.e., the service provider has furnished the modulating
equipment and activated the fiber). HCPs are currently able to receive support for telecommunications
services and Internet access services provided over such fiber, as are schools and libraries in the E-rate
program. The Healthcare Connect Fund will continue to support broadband services provided over
service provider-lit fiber. The NPRM proposal, however, raised two additional issues: (1) the eligibility
of dark fiber, and (2) support for costs associated with dark or lit fiber leases, including upfront payments
associated with leases or indefeasible right of use (IRU) arrangements for lit or dark fiber. We address
both issues below.

122.  Eligibility of dark fiber. We conclude that eligible HCPs may receive support for “dark”
fiber where the customer, not the service provider, provides the modulating electronics. In the NPRM, the
Commission noted that under such an approach, applicants would, for instance, be able to lease dark fiber
that may be owned by state, regional or local governmental entities, when that is the most cost-effective
solution to their connectivity needs.*”” Consistent with our practice in the E-rate program, however, we
will only provide support for dark fiber when it is “lit” and is actually being used by the HCP; we will not
provide support for dark fiber that remains unlit.***

123.  Consistent with Commission precedent, we find that dark fiber is a “service” that
enhances access to advanced telecommunications and information services consistent with section
254(h)(2)(A) of the Act.**® As in the E-rate program, we conclude that supporting dark fiber provides an
additional competitive option to help HCPs obtain broadband in the most cost-effective manner available
in the marketplace.*™ HCPs generally support making dark fiber eligible.*' For example, IRHN states
that the varying broadband environments in rural areas throughout the country need to be “mined” to find
the most cost-effective solution, including existing fiber infrastructure that can be brought into use by
HCPs seeking dark fiber.”*> Commenters also agree that making dark fiber eligible will allow the cost-

326 See the Matter of Applications for Authority Pursuant to Section 214 of the Communications Act of 1934 to
Cease Providing Dark Fiber Service, 8 FCC Red 2589, para. 1 (1993) (referring to “dark fiber” as “the provision
and maintenance of fiber optic transmission capacity between customer premises where the electronics and other
equipment necessary to power or ‘light’ the fiber are provided by the customer”); Southwestern Bell Tel. Co. v.
FCC, 19 F.3d 1475, 1478 (D.C. Cir. 1994) (“The provision of the fiber optic lines without the necessary electronic
equipment to power the fiber is commonly known as ‘dark”’ fiber service . . . .”); Schools and Libraries Sixth Report
and, 25 FCC Rcd at 18765, para. 8 n.6 (referring to “dark fiber” as fiber capacity “that does not include modulating
electronics™).

32T NPRM, 25 FCC Red at 9411, para. 101.

28 See infra para. 127; cf. Schools and Libraries Sixth Report and Order, 25 FCC Red at 18766-67, para. 9.
32 Schools and Libraries Sixth Report and Order, 25 FCC Red at 18769, para. 12.

30 1d. at 18764, para. 6.

31 RNHN Comments at 15-16 (noting that fiber solutions are the most cost-effective facilities to provide the
bandwidth needed by health information technology applications now and in the future); ATA Reply at 3; CTN
Comments at 24; NETC Comments at 4; PEM Filings Comments at 2.

32 IRHN PN Comments at 2; see also Letter from Linda L. Oliver, Attorney Advisor, Federal Communications
Commission, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-60, at 3
(continued...)
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effective leveraging of existing resources and investments, including state, regional, and local
333
networks.

124.  As the Commission concluded in the E-rate context, we are not persuaded by arguments
that entities who are not telecommunications providers, such as HCPs, “have a poor track record making
dark fiber facilities viable for their services.”** While dark fiber will not be an appropriate solution for
all HCPs, Pilot projects have demonstrated that they can successfully incorporate dark fiber solutions into
a regional or statewide health care network.** We are also not persuaded by the argument that dark fiber
solutions may not be cost-effective. HCPs will be required to undergo competitive bidding, and our
actions today merely ensure that HCPs have an additional option to consider during that process.”*® If
service providers can provide comparable, less expensive lit fiber alternatives, we anticipate that such
providers will bid to provide services to HCPs, who are required to select the most cost-effective option.
As the Commission found in the Schools and Libraries Sixth Report and Order, if more providers bid to
provide services, the resulting competition should better ensure that applicants — and the Fund — receive
the best price for the most bandwidth.”’

125.  In order to further ensure that dark fiber is the most cost-effective solution, however, we
will limit support for dark fiber in two ways. First, requests for proposals (RFPs) that allow for dark fiber
solutions must also solicit proposals to provide the needed services over lit fiber over a time period
comparable to the duration of the dark fiber lease or IRU. Second, if an applicant intends to request
support for equipment and maintenance costs associated with lighting and operating dark fiber, it must
include such elements in the same RFP as the dark fiber so that USAC can review all costs associated
with the fiber when determining whether the applicant chose the most cost-effective bid.

126. We are not persuaded that allowing a HCP to purchase dark fiber from state, regional, or
local government entities will negate the HCP’s ability to “maintain a fair and open competitive bidding
environment” if the HCP is “linked” to the governmental entity in question.”™® As discussed below, we
adopt requirements that prohibit potential service providers, including government entities, from also
acting as either a Consortium Leader or consultant or providing other types of specified assistance to
HCPs in the competitive bidding process.”” Allowing HCPs to lease dark fiber should increase
competition among fiber providers and ensure a more robust bidding process. HCPs still must
demonstrate that the bid they choose is the most cost-effective. As the Commission stated in the E-rate

(Continued from previous page)

(filed Mar. 16, 2012) (summarizing ex parte that nonprofit electrical companies in Tennessee were willing to share
fiber with the Erlanger Pilot project for use in its health care network).

333 See ATA PN Comments at 3; CTN Comments at 23-24; NETC Comments at 4. The NPRM noted the National
Broadband Plan recommendation that “federal and state policies should facilitate demand aggregation and use of
state, regional, and local networks when that is the most cost-efficient solution for anchor institutions to receive their
connectivity.” See NPRM, 25 FCC Rcd at 9411, para. 101 (quoting National Broadband Plan at 154 (NBP
Recommendation 8.20)).

34 CenturyLink Reply at 4.
333 See, e.g., Quarterly Report of Illinois Rural Healthnet, WC Docket No. 02-60, at 11 (filed Oct. 25, 2012).

36 See infra section VI.B; cf. Qwest Comments at 8 (“at a minimum, [Qwest recommends] if the Commission
moves forward with supporting leasing of dark fiber, it must ensure that an applicant is appropriately and fully
evaluating whether leasing dark fiber is the most cost-effective solution.”).

37 Schools and Libraries Sixth Report and Order, 25 FCC Red at 18769, para. 13.
38 Verizon Comments at 7.

33 See infra section VL.B.1.
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context, we believe our competitive bidding rules will protect against the possibility of waste, fraud, or
abuse in that context.* To the extent there are violations of the competitive bidding rules, such as
sharing of inside information during the competitive bidding process, USAC will adjust funding
commitments or recover any disbursed funds through its normal process. As the Commission concluded
in the E-rate context, our RHC rules and requirements, including the competitive bidding rules, apply to
all applicants and service providers, irrespective of the entity providing the fiber network.*"!

127.  Fiber leases and IRUs. As proposed in the NPRM, eligible HCPs may receive support for
recurring costs associated with leases or IRUs of dark (i.e., provided without modulating equipment and
unactivated) or lit fiber.”*> We conclude that HCPs may not use fiber leases and IRUs to acquire
unneeded fiber strands or warehouse excess dark fiber strands for future use. If a HCP chooses to lease
(or obtain an IRU) for “dark” (i.e., unactivated) fiber, recurring charges under the lease or IRU are
eligible gélly for fiber strands that have been lit within the funding year, and only once the fiber strand has
been lit.

128.  Eligible HCPs applying as consortia may also receive support for upfront charges
associated with fiber leases or IRUs, subject to the limitations applicable to all upfront charges discussed
in section V.C below. An IRU or lease for dark fiber typically requires a large upfront payment, even if
no new construction is required.*** In some cases, however, service providers may deploy new fiber
facilities to serve HCPs under the lease or IRU, and may seek to recover all of part of those costs through
non-recurring charges (sometimes called “special construction charges™).*** Such “build-out” costs are
eligible for support. Consistent with the general rule we adopt today, we will provide support for build-
out costs from an off-premises fiber network to the service provider demarcation point.”** We decline to

0 See 47 C.F.R. § 54.603; 47 C.F.R. § 54.619 (Audits and Recordkeeping).
3! Schools and Libraries Sixth Report and Order, 25 FCC Red at 18771-2, para. 17 n.46.

**2 An IRU is an indefeasible right to use facilities for a certain period of time that is commensurate with the
remaining useful life of the asset (usually 20 years, although the parties may negotiate a different term). As a
contract law matter, an IRU differs from a lease because it confers on the grantee the vestiges of ownership. NPRM,
25 FCC Rcd at 9395-96, para. 56. For purposes of the e-rate program, however, the Commission has chosen to treat
IRU purchase agreements as “leases.” Schools and Libraries Sixth Report and Order, 25 FCC Red at 18772, para.
19 n.51. We similarly treat IRUs and leases as interchangeable for purposes of the Healthcare Connect Fund,
especially with respect to upfront payments.

3 Similarly, if a HCP obtains a multi-year commitment for a dark fiber lease or IRU, recurring charges are eligible
only for fiber strands that have been lit during or prior to the funding year, and only once the fiber strand has been
lit. Cf. Wireline Competition Bureau Provides Guidance Following Schools and Libraries Universal Service
Support Program Sixth Report and Order, CC Docket No. 02-6 et al., Public Notice, 25 FCC Red 17332, 17335
(Wireline Comp. Bur. 2010) (“E-rate Sixth R&O Guidance PN”) (explaining that E-rate participants cannot receive
funding for dark fiber until it is lit).

¥ The upfront payment can be based on multiple factors, including the length of the IRU or lease and the number of
miles or fiber miles. See NPRM, 25 FCC Red at 9395-96, para. 56. In the E-rate context, the Commission allowed
support for such upfront payments associated with IRUs, as long as they were consistent with existing E-rate
requirements regarding upfront costs. Schools and Libraries Sixth Report and Order, 25 FCC Red at 18772-3, para.
19 n.51. The Commission noted that it did not intend to disfavor or discourage multi-year or pre-paid contract
agreements between service providers and eligible schools and libraries, when the appropriate circumstances are
present for such contracts. Id.

3 NPRM, 25 FCC Red at 9411, para. 102.

346 See infra section V.A.7.
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provide support for such charges after the service provider demarcation point, consistent with the
Commission’s current policy of not supporting internal connections for HCPs.**’

129.  In the E-rate program, fiber must be lit within the funding year for non-recurring charges
to be eligible. We adopt this requirement in the Healthcare Connect Fund. HCPs, however, unlike
schools, do not have a summer vacation period during which construction can take place without
disrupting normal operations. Furthermore, in some rural areas, weather conditions can cause
unavoidable delays in construction. Therefore, we will allow applicants to receive up to a one-year
extension to light fiber if they provide documentation to USAC that construction was unavoidably
delayed due to weather or other reasons.

130.  Maintenance Costs. We also find that HCPs may receive support for maintenance costs
associated with leases of dark or lit fiber.*** Only HCPs applying as consortia may receive support for
upfront payments for maintenance costs, however, subject to the limitations in section V.D below.

131.  Equipment. As we discuss below, we will provide support for equipment necessary to
make a broadband service functional. Consistent with that standard, we find that HCPs may receive
support for the modulating electronics and other equipment necessary to light dark fiber. If equipment is
leased for a recurring monthly (or annual) fee, HCPs may receive support for those recurring costs. HCPs
applying as consortia may also receive support for upfront payments associated with purchasing
equipment, subject to the limitations discussed below.**

132.  Eligible Providers. The Commission has previously authorized schools and libraries to
lease dark fiber, and authorizes schools and libraries to lease any fiber connectivity (not just dark fiber)
from any entity, including state, municipal or regional research networks and utility companies.
Consistent with our discussion in section V.E below, we will allow HCPs to lease fiber connectivity from
any provider.”'

4. Connections to Internet2 or National LambdaRail

133.  Background. The NPRM proposed to provide support for the cost of connecting state and
regional broadband networks to two non-profit nationwide research and education network backbone
providers, Internet2 and National LambdaRail, Inc. (NLR), an expense that was also supported in the

37 See infra section V.C.2. This rule is slightly different from that in E-rate, which supports certain types of fiber
within school premises as “Priority 2” internal connections. The Commission stated in the Schools and Libraries
Sixth Report and Order that it preferred to seek further comment in a subsequent proceeding on the potential effect
of allowing special construction charges in the E-rate program for “special construction charges” for dark fiber that
may be incurred to build out connectivity from applicants’ facilities to an oftf-premises fiber network. Schools and
Libraries Sixth Report and Order, 25 FCC Red at 18773, para. 19.

8 The Pilot Program supported maintenance costs for dark fiber, as does the E-rate program. See 2007 Pilot
Program Selection Order, 22 FCC Rcd at 20397-98, para. 74 (allowing support for “maintaining” networks); E-rate
Sixth R&O Guidance PN, 25 FCC Rcd at 17335-36 (maintenance of leased dark fiber is eligible for support in the E-
rate program).

¥ See infra section V.D. We do not anticipate that the cost of modulating electronics will be large. See Schools
and Libraries Sixth Report and Order, 25 FCC Rcd at 18773, para. 19, n.55 (finding that costs of “lighting” a dark
fiber connection are relatively small).

330 Schools and Libraries Sixth Report and Order, 25 FCC Red at 18766-7, para. 9.

33! See CENIC Jan. 13,2011 Ex Parte at 2 (urging the Commission to allow HCPs to receive support for service
provided via fiber by “any entity,” similar to the rule in the E-rate program).
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Pilot Program.’ These research and education backbones link a number of institutions that house
significant medical expertise, such as government research institutions and academic, public and private
HCPs.*” Unlike commercial Internet backbone providers, non-profit research and education network
providers such as Internet2 and NLR typically charge participating institutions an annual membership fee
to connect and access other institutions on their networks.”* Participating institutions must separately
obtain connectivity between their networks and the selected backbone network, and may choose to
purchase additional connectivity services from the backbone network.’> The NPRM proposed to provide
support for both the membership fees for participants to connect their networks to Internet2 and NLR, and
to provide support for any recurring costs of obtaining broadband services (including the actual
connections between HCP networks and Internet2 or NLR).>*® The NPRM proposed to exclude other
recurring costs related to NLR or Internet2 — for example, additional fees paid for subscriptions to
videoconferencing services provided by Internet2.*”’

134.  In the Pilot Program, the Commission waived competitive bidding and cost-effectiveness
rules for applicants who wished to pre-select NLR or Internet2 as their backbone provider.”® The NPRM
proposed to allow a participant to “pre-select” NLR or Internet2, or to seek competitive bids from NLR
and Internet2 through the normal competitive bidding process.”>

135.  Discussion. As discussed above, “broadband services” in this context includes backbone
services. We find that the membership fees charged by Internet2 and NLR are part of the cost of
obtaining access to the backbone services provided by these organizations, and thus are eligible for
support as recurring costs for broadband services. We delegate authority to the Wireline Competition
Bureau to designate as an eligible expense, upon request, membership fees for other non-profit research
and education networks similar to Internet2 and NLR. We further find that broadband services required to
connect fo Internet2 or NLR should be eligible for support under the Healthcare Connect Fund, as well as
any broadband services obtained directly from Internet2 or NLR.*** Commenters generally support

332 NPRM, 25 FCC Red at 9388, para. 40. See Internet2 Comments at 13 (describing Internet2); NLR Comments at
1-3 (describing NLR); Pilot Program Order on Reconsideration, 22 FCC Red at 2556-7, para. 5.

33 Jd.; see also Internet2 Comments at 13 (noting that research, education and health care organizations often focus
on common issues with the aim of promoting the public good, and that non-profit research and education network
backbones are specifically designed to provide optimal nationwide access to health care organizations, including
Cancer Centers, Academic Medical Centers, Children’s Research Hospitals, and VA Medical Centers).

3% Internet2 Comments at 13; NCTN Comments at 4.

3% See, e.g., Internet2 Rural Health Care Pilot Program Network Usage Application, available at
http://www.internet2.edu/network/rhcpp/ (requiring Pilot participants to connect to Internet2 through a recognized
“Internet2 Network Connector”); see generally Internet2 web site at http://www.internet2.edu/network/fees.html
(last visited Nov. 16, 2012) (describing various services that can be obtained through Internet2).

3% NPRM, 25 FCC Red at 9388, para. 40 & n.80. The NPRM proposed to provide support for membership fees
through the Health Infrastructure Program, and for broadband services through the Broadband Services Program.
Id. at 9388, para. 40.

37 Id. at 9388, para. 40 n.80.

338 Pilot Program Order on Reconsideration, 22 FCC Red at 2558, para. 8. The Commission also allowed
applicants to request funding to connect their networks to the public Internet, but did not provide a competitive
bidding exemption for such connections. /d. at 2555, para. 2 n.5.

%9 NPRM, 25 FCC Red at 9388-89, para. 41.

3% For clarity, these services are eligible because they are “broadband” services, not because of any special

preference for Internet2 or NLR. Broadband services required to connect to any other backbone provider, or

obtained from any other backbone provider, are also eligible for support. We clarify that if a service is otherwise
(continued...)
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providing support for both membership fees and for the broadband services required to connect health
care networks to Internet2 and NLR.*®' In addition, some commenters believe that these networks may
provide a level of service not available from commercial providers in certain situations.**

136.  We conclude, however, that it is appropriate to require participants to seek competitive
bids from NLR and Internet2, or any other research and education network, through our standard
competitive bidding process.”® We recognize and anticipate that in some cases, Internet2 or NLR
services may be the most cost-effective solution to meet a HCP’s needs. As noted by commenters, these
networks can provide many benefits, and the most cost-effective solution for HCP needs may come from
Internet2 or NLR.*** There may be instances, however, under which a more cost-effective solution is
available from a commercial provider, or a non-profit provider other than Internet2 or NLR.’*® Many

(Continued from previous page)

ineligible (i.e., is not a broadband service), it is not rendered eligible simply because it is obtained from Internet2 or
NLR. For example, the NPRM cited the example of videoconferencing services obtained from NLR because
videoconferencing services, in general, are not eligible for support under the rural health care program, and will not
be eligible under the Healthcare Connect Fund. NPRM, 25 FCC Red at 9388, para. 40 n.80; see infra section V.C.1
(ineligible services). We remind applicants and service providers that Commission requires recovery of funds
erroneously disbursed for ineligible services. See 2007 Comprehensive Review Order, 22 FCC Red at 16386, para.
30.

1 HHS Comments at 6-7; NCTN Comments at 4; NETC Comments at 3; PSPN Comments at 7; RNHN Comments
at 9; WWHI Comments at 2; see also Internet2 Comments at 13; NLR Comments at 2.

362 See, e.g., Internet2 Comments at 13 (stating that these advanced backbones are uniquely capable of reliably
supporting demanding HD videoconferencing and large dataset transport by providing infrastructure with minimal
or no packet loss and little or no congestion); PSPN Comments at 7 (stating that Internet2 provides a “highly
reliable” alternative to commodity Internet, which has far more traffic and higher incidences of hacking into
presumed secure files); RNHN comments at 9 (“While commercial backbones are sufficient for certain Internet
uses, there has been a market failure when it comes to advanced broadband applications for medical applications.
Commercial networks are not optimized to support advanced broadband applications like telepresence and
telemedicine. Moreover, commercial networks do not offer next-generation Internet technologies like IPv6 and IP
multicast, which are critical to telepresence and telemedicine.”). We make no finding here as to whether the
services offered by non-profit research and education backbone networks are better suited for health care purposes
than those offered by commercial providers.

383 See NPRM, 25 FCC Red at 9388-89, para. 41 (proposing that Health Infrastructure Program participants could
either pre-select to connect with either Internet2 or NLR, or seek competitive bids from NLR and Internet2 through
the normal competitive bidding process). The generally applicable competitive bidding exemption discussed below
in section VI.B.6, however, would apply to any research and education network services. For example, HCPs who
can connect to NLR or Internet2, or other research and education networks, through a government master services
agreement that meets the requirements in section VI.B.6.b could take advantage of the competitive bidding
exemption for such agreements.

3 We note that in the rural health care support mechanism, price need not be the primary factor in determining what
service is “most cost-effective;” rather, the most cost-effective solution is the method that “costs the least after
consideration of the features, quality of transmission, reliability, and other factors that the HCP deems relevant to
choosing a method of providing the required health care services.” 47 C.F.R. § 54.603(b)(4); see also 2003 Order
and Further Notice, 18 FCC Rcd at 24575-76, para. 58 (affirming that HCPs should not be required to use the
lowest-cost technology because factors other than cost, such as reliability and quality, may be relevant to fulfill their
telemedical needs).

3% Many Pilot projects have connected to Internet2. See Pilot Evaluation, 27 FCC Red at 9414, para. 46 and n.139;
USAC Nov. 16 Data Letter at 2 (although over 20 Pilot projects have Internet2 or LambdaRail connections, only six
had requested funding commitments from USAC for such connections). Pilot projects that have received
commitments for Internet2 or NLR need not conduct competitive bidding to continue receiving disbursements based
(continued...)
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commenters opposed the Commission’s proposal to exempt National LambdaRail and Internet2 from
competitive bidding, arguing, among other things, that such an exemption would be anti-competitive by
disadvantaging other telecommunications providers.*®® A competitive bidding requirement that applies
equally to all participants will ensure that HCPs can consider possible options from all interested service
providers. Because applicants must already engage in competitive bidding for all other services, we do
not believe it would be overly burdensome to require applicants to also include Internet2 or NLR in their
competitive bidding process. While we encourage all applicants to fully consider the benefits of
connecting to non-profit research and education networks such as Internet2 and NLR, we emphasize that
it is not a requirement to connect to Internet2 or NLR.**’

5. Off-Site Data Centers and Off-Site Administrative Offices

137.  Background. The Commission’s current rules for the RHC Telecommunications
Program allow an eligible HCP to seek support for connections between an eligible HCP site and off-site
data centers or off-site administrative offices, when one end of the connection terminates at an HCP
location. **® The Telecommunications Program rules do not allow a HCP to seek support for connections
between two off-site data centers, between two off-site administrative offices, or between off-site data
centers or off-site administrative offices and the public Internet or another network.

138.  The Pilot Program provides support for connections between two off-site data centers and
for the connections between off-site data centers and the public Internet or another network. The Pilot
Program also provides funding for network equipment at an off-site data center.”” As of November 15,
2012, 19 Pilot projects received funding commitments to support off-site data centers, including network
equipment located at the data center and connections between off-site data centers and the public Internet
or other networks.’”® By supporting these additional connections, the Pilot Program provided participants
with additional flexibility to create more efficient network designs.””!

(Continued from previous page)

on their Pilot Program commitments. However, if such projects subsequently seek funding for Internet or NLR
connections through the Healthcare Connect Fund, they must undergo competitive bidding before they can select
Internet2 or NLR as their provider.

3% See, e.g., ATA Comments at 5 (noting that both Internet2 and NLR are “very reputable non-profit corporations
that have contributed significantly to the development of broadband connectivity,” but questioning “why the
Commission has chosen not to encourage healthcare providers from seeking fair and open competition for the best
service and the lowest prices among all telecommunications companies”); id. at 14 (noting that “[t]here are
numerous national backbone networks available and all are interoperable”); CenturyLink Reply at 5-6 (arguing that
there is no justification for establishing a preference for particular backbone providers, and that the Commission
should be guided by its other stated principals that a particular rural health care proposal must be cost-efficient,
reliable, and sustainable); VTN Reply at 8 (perceived favoritism for Internet2 or NLR may discourage participation
of other broadband providers). See generally ATA Comments.

%7 See VTN Comments at 38 (noting that Internet2 and NLR do not reach all (or even most) rural HCPs, and that
“perceived favoritism” for those providers may result in some eligible HCPs choosing not to apply for rural health
care support).

368 NPRM, 25 FCC Rcd at 9416, 9418, paras. 116, 120. Under the Telecommunications Program, at least one end of

the supported connection must terminate at an eligible HCP site. See 47 C.F.R. § 54.613(a).

%% See Rural Health Care Pilot Program, Frequently Asked Questions and Answers, FAQ #5,

http://www.fcc.gov/encyclopedia/rural-health-care-pilot-program#faq5 (last visited Dec. 7, 2012). Connections
from off-site administrative offices to the Internet or to other locations are not supported in the Pilot Program.

37 USAC Nov. 16 Data Letter at 2.

37! See USAC Observations Letter at 5.
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139.  In the NPRM, the Commission proposed to make off-site administrative offices and oft-
site data centers eligible for discounts under a reformed program, noting that many HCPs house activities
that “are critical to the provision of clinical care by rural HCPs” in such off-site administrative offices or
data centers.””?

140.  Discussion. Based on our experience with the RHC Telecommunications and Pilot
Programs, we adopt a rule that provides support under the Healthcare Connect Fund for the connections
and network equipment associated with off-site data centers and off-site administrative offices used by
eligible HCPs for their health care purposes, subject to the conditions and restrictions set forth below.’”
There has been significant change in how HCPs use information technology in the delivery of health care
since the Commission originally adopted the rules for the Telecommunications Program that do not
provide support for off-site data centers and administrative offices. As discussed in more detail below,
this new rule appropriately recognizes “best practices” in health care facility and infrastructure design and
the way in which HCPs increasingly accomplish their data storage and transmission requirements. It also
enables HCPs to use efficient network connections, rather than having to re-route traffic unnecessarily in
order to obtain support. Many commenters pointed out the operational and network efficiency gains
from this approach, as discussed more fully below.>™

141.  For purposes of the rule we adopt today, an “off-site administrative office” is a facility
that does not provide hands-on delivery of patient care, but performs administrative support functions that
are critical to the provision of clinical care by eligible HCPs.”” Similarly, an “off-site data center” is a
facility that serves as a centralized repository for the storage, management, and dissemination of an
eligible HCP’s computer systems, associated components, and data.”’® Under the new rule, we expand
the connections that are supported for already eligible HCPs to include connections to these locations
when purchased by HCPs in the Healthcare Connect Fund.””’

372 NPRM, 25 FCC Red at 9416, para. 117; see also National Broadband Plan at 216 (NBP Recommendation 10.8).

B 1n adopting this rule, we decline to expand our interpretation of “health care provider” to include off-site

administrative offices or off-site data centers as eligible HCP sites, as proposed in the NPRM. See NPRM, 25 FCC
Rcd at 9416, 9418, paras. 117, 120. Because we do not take the definitional approach proposed in the NPRM,
support for these additional connections and network equipment associated with off-site data centers and
administrative offices is limited to the Healthcare Connect Fund. This outcome better aligns with the Healthcare
Connect Fund’s focus on fostering HCP networks, rather than simply funding individual HCP connections (as is the
case in the Telecommunications Program).

374 See, e.g., ACS Comments at 12; ATA Comments at 8; Avera Comments at 7-8; CTN Comments at 26; HIEM

Comments at 17-18; HHS Comments at 11-12; IRHN Comments at 17; IHS Comments at 9; NCTN Comments at
11-12; NETC Comments at 3; NTCA Comments at 9; RWHC Comments at 4.

375 Appendix D, 47 C.FR. § 54.637(a)(1). For example, administrative support functions include, but are not limited

to, coordinating patient admissions and discharges, ensuring quality control and patient safety, maintaining the
security and completeness of patients’ medical records, and performing ministerial tasks, such as billing and
collection, claims processing, and regulation compliance. See American Hospital Association, “Redundant,
Inconsistent and Excessive: Administrative Demands Overburden Hospitals,” Trendwatch, July 2008, at 1, available
at www.aha.org/research/reports/tw/twjuly2008admburden.pdf.

376 Appendix D, 47 C.F.R. § 54.637(a)(2).

377 See NPRM, 25 FCC Red at 9416, 941 8, paras. 117, 120. One Pilot Program participant suggested we fund

administrative offices retroactively, and going forward, until the termination of the Pilot program. See SWAMH
Comments at 1-2 (urging that “eligible pilot program participants’ administrative offices . . . be funded,
retroactively, from the initial implementation date and continue to receive funding for the duration of the pilot
program”). In light of the reforms we adopt today, which are intended in part to transition eligible HCPs from the
Pilot program to a new, improved support program, we decline to expand eligibility to Pilot participants. Moreover,
(continued...)
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142.  Specifically, subject to the conditions and restrictions set forth below, we provide support
in the Healthcare Connect Fund for connections used by eligible HCPs: (i) between eligible HCP sites
and off-site data centers or off-site administrative offices, (ii) between two off-site data centers, (iii)
between two off-site administrative offices, (iv) between an off-site data center and the public Internet or
another network, and (v) between an off-site administrative office and an off-site data center or the public
Internet or another network. We also expand the eligibility of network equipment to provide support for
such equipment when located at an off-site administrative office or an off-site data center. In addition, we
establish that support for such connections and/or network equipment is available both to single HCP
applicants or consortium applicants under the Healthcare Connect Fund. Finally, for the reasons given
below, we include support for connections at such off-site locations even if they are not owned or
controlled by the HCP.

143.  We adopt this rule today with certain conditions and restrictions to ensure the funding is
used to support only eligible public or non-profit HCPs and to protect the program from potential waste,
fraud, and abuse.’” First, the connections and network equipment must be used solely for health care
purposes.”” Second, the connections and network equipment must be purchased by an eligible HCP or a
public or non-profit health care system that owns and operates eligible HCP sites.*** Third, if traffic
associated with one or more ineligible HCP sites is carried by the supported connection and/or network
equipment, the ineligible HCP sites must allocate the cost of that connection and/or equipment between
eligible and ineligible sites, consistent with the “fair share” principles set forth below.” These
conditions and requirements should fully address the concerns of those commenters who fear that these
additional supported connections may be used long-term for non-health care purposes.**?

144.  As commenters point out, HCPs often find increased efficiencies by locating
administrative offices and data centers apart from the site where patient care is provided.”® This is
especially true for groups of HCPs, including smaller HCPs, who often share administrative offices
and/or data centers, to save money and pool resources.’®* Furthermore, it does not make practical sense to

(Continued from previous page)

the deadline for filing funding commitment requests has already passed in the Pilot Program. Expanding eligibility
for the Pilot program, especially retroactively as requested, would also be administratively burdensome. We
encourage any current Pilot Program participants to obtain support for these connections through the Healthcare
Connect Fund.

78 See, e. g., Marshfield Reply Comments at 4 (suggesting that the FCC “ensure proper controls are in place to

validate that a data center is indeed, a critical component of [the] overall approach to delivering health care services
for the HCP”).

37 See Appendix D, 47 C.F.R. § 54.637(b)(2); see also IHS Comments at 9 (suggesting that the Commission

guarantee that the supported services “be used long-term for health care purposes”); TeleQuality Comments at 6.

%0 See Avera Comments at 7-8.
B See infra section V.C.4; see, e.g., NCTN Comments at 11-12 (supporting the use of a “fair share” arrangement
similar to the Pilot Program).

2 See THS Comments at 9; see also Marshfield Reply Comments at 4 (requesting the Commission put in place the

necessary controls to ensure funding is indeed supporting eligible HCP sites).

3 See, e.g., NPRM, 25 FCC Rcd at 9417, para. 118 n.235; CTN Comments at 26 (explaining that it has become a

best practice for HCPs to locate their administrative facilities off site from the provider’s primary facility).

3 See, e. g., Broadband Principals Comments at 14 (stating that that “many small [HCPs] may prefer to run their

telecommunications through a group which can provide expertise and help them realize economies of scale.”); USF
Consultants Comments at 2 (stating that “[a] consortium of small hospitals can cost effectively share a single health
(continued...)
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distinguish administrative offices and/or data centers that are located off-site but otherwise perform the
same functions as on-site facilities, and which require the same broadband connectivity to function
effectively.”® While off-site administrative offices and off-site data centers do not provide “hands on”
delivery of patient care, they often perform support functions that are critical to the provision of clinical
care by HCPs.*® For example, administrative offices may coordinate patient admissions and discharges,
ensure quality control and patient safety, and maintain the security and completeness of patients’ medical
records.”®’ Administrative offices also perform ministerial tasks, such as billing and collection, claims
processing, and regulation compliance.”™ Without an administrative office capable of carrying out these
functions, an eligible HCP may not be able to successfully provide patient care.

145.  Similarly, off-site data centers often perform functions, such as housing electronic
medical records, which are critical to the delivery of health care at eligible HCP sites.”® For example, the
Utah Telehealth Network uses a primary data center in West Valley City, Utah with a backup secondary
data center in Ogden, Utah to deliver approximately 2,500 clinical and financial applications to eligible
HCP sites. North Carolina Telehealth Network plans to use data center connectivity to help public
health agencies comply with “meaningful use” of EHRs.™"

146. By providing support for the additional connections (e.g., those connections beyond the
direct connection to an eligible HCP site) and network equipment associated with off-site administrative
offices and off-site data-centers, eligible HCPs will be able to design their networks more efficiently. For
example, the use of remote cloud-based EHR systems has become a “best practice,” especially for smaller
HCPs, for whom that solution is often more affordable.** In such cases, a direct connection from the
HCP off-site administrative office and/or off-site data center to the network hosting the remote cloud-
based EHR system enables the more efficient flow of network traffic.’”® In comparison, if these
additional connections and network equipment were not supported, an HCP may be forced to route traffic
from its off-site administrative office or off-site data center that is destined for the remote EHR system

(Continued from previous page)

care computer (located in an offsite location) supporting multiple applications via a dedicated high bandwidth
connection.”).

% See, e. g., IHS Comments at 9.

386 See, e.g., Avera Comments at 7-8; NCTN Comments at 11-12; TIA Comments at 8-9; see also American

Hospital Association, “Redundant, Inconsistent and Excessive: Administrative Demands Overburden Hospitals,”
Trendwatch, July 2008, at 1, available at http://www.aha.org/aha/trendwatch/2008/twjuly2008admburden.pdf.

37 American Hospital Association, “Redundant, Inconsistent and Excessive: Administrative Demands Overburden
Hospitals,” Trendwatch, July 2008, at 1, available at www.aha.org/research/reports/tw/twjuly2008admburden.pdf.

388 1d

389 NPRM, 25 FCC Rced at 9418, para. 120; see, e.g., Avera Comments at 8; WWHI Comments at 5-6.

3% Utah Telehealth Network, Quarterly Report for Q17, WC Docket No. 02-60, at 41 (filed July 30, 2012).

391 North Carolina Telehealth Network, Quarterly Report, WC Docket No. 02-60, at 42 (filed Oct. 31, 2012).

392 See AHA PN Comments at 5 ; see also Letter from Linda L. Oliver, Attorney Advisor, Federal Communications

Commission, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-60 at 2
(filed Jan. 6, 2012) (ONC Jan. 6 Ex Parte Letter).

3% See Letter from Timothy J. Cooney, Counsel for American Hospital Association, to Marlene H. Dortch,

Secretary, Federal Communications Commission, WC Docket No. 02-60 (filed Oct. 11, 2012) at 3 (AHA Oct. 11 Ex
Parte Letter).
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back through the eligible HCP site, as illustrated in Figure 4 below, potentially resulting in substantial
inefficiency in the use of funding.’*

Figure 4: Network Efficiency Illustration
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147.  After reviewing the record, we conclude that requiring that an eligible HCP to have
majority ownership or control over an off-site administrative office or data center in order for it to be
eligible for support would impose an unnecessary burden on HCPs seeking to use broadband effectively
to deliver health care to their patients.””> Providing support for eligible expenses associated with off-site
administrative offices and off-site data centers was widely endorsed by commenters,*® but commenters
noted that there is a wide variation in the way that HCPs structure their physical facilities.”’ For
example, HHS explains that an HCP often has no ownership or control of the off-site data center hosting

3% As USAC has noted, “[i]n the Primary Program, circuits are only eligible for funding if one end of the circuit

terminates at an eligible rural entity. HCPs who wish to create a tele-health network in the Primary Program may be
incentivized to design a network to maximize funding by ensuring that all connections within the network terminate
at an eligible rural entity, resulting in network inefficiencies.” USAC Observations Letter at 5.

395 See HHS Comments at 11-12; see also RNHN Comments at 20-21 (stating that “[1]ocations that are leased or

licensed are no less critical to the delivery of health care than a location that is at least 51% owned or controlled by a
health care provide”); Internet2 Comments at 21; Broadband Principals Comments at 10, 14; TeleQuality Comments
at 6; UH TIPG Comments at 4-5.; Comcast Reply Comments at 2.

39 See, e.g., ACS Comments at 12; ATA Comments at 8; Avera Comments at 3; CTN Comments at 26; HIEM

Comments at 17-18; HHS Comments at 11-12; IRHN Comments at 17; IHS Comments at 9; NCTN Comments at
11-12; NETC Comments at 3; NTCA Comments at 9; RWHC Comments at 4.

37 See HHS Comments at 11-12; see also RNHN Comments at 20-21 (stating that “[I]ocations that are leased or

licensed are no less critical to the delivery of health care than a location that is at least 51% owned or controlled by a
health care provide”); Internet2 Comments at 22; Broadband Principals Comments at 10, 14; TeleQuality Comments
at 6; UH TIPG Comments at 4.
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its health care related equipment and servers.””® NCTN suggests that the Commission identify “eligible

functions” rather than evaluating ownership.””” The adopted rule addresses these concerns and provides
eligible HCPs with the flexibility to use off-site data centers and administrative offices irrespective of
ownership or control, subject to the above conditions and requirements.*”’

148.  The adopted approach also accommodates a variety of arrangements for the operation of
off-site administrative offices and/or off-site data centers. For instance, one commenter was concerned
that the NPRM proposal unreasonably excluded support for the off-site administrative offices and off-site
data centers owned by a public or non-profit health care system rather than by one or more eligible HCP
sites.”"  Under the rule we adopt today, the network equipment and connections associated with these
off-site facilities owned by public or non-profit health care systems are eligible for support to the extent
they satisfy the above conditions and restrictions.* Any network equipment and connections shared
among a system’s eligible and ineligible HCP sites may only receive support to the extent that the
expenses are cost allocated according to the guidelines discussed in section V.C.4 of this order.*” We
believe this approach is consistent with the intent of the statute and best balances the objectives of fiscal
responsibility and increasing access to broadband connectivity to eligible HCPs.

6. Reasonable and Customary Installation Charges up to $5,000

149.  Background. In the NPRM, the Commission proposed to allow support for reasonable and
customary installation charges for broadband services. “Installation charges” were defined as “charges
that are normally charged by service providers to commence service.” Importantly, the term “installation
charges” as used in the NPRM excludes “charges that are based on amortization or pass through of
construction or infrastructure costs.”*** “Installation charges” are currently supported in both the
Telecommunications Program and Internet Access Program.*”’

150.  Discussion. We will provide support for reasonable and customary installation charges
for broadband services, up to an undiscounted cost of $5,000 (i.e., up to $3,250 in support) per HCP

3% HHS Comments at 11-12; see also TeleQuality Comments at 6 (explaining that funding eligibility for off-site

administrative offices and data centers should not be determined by the ownership of the physical building, rather
eligibility should turn on whether “the telecom service is used for healthcare purposes™”). HCP data centers are often
just rented rack space in a collocation facility or other facility not owned or controlled by the HCP.

*% NCTN Comments at 11-12.

40 See supra para. 143.

! See Avera Comments at 7-8 (stating that Avera has two administrative offices and a data center that are separate

from any of the hospitals and that the administrative offices and data center provide services to all of Avera’s
hospitals and are not owned or controlled by the hospitals).

402 See supra para. 143.

1 See infra section V.C.4. See also Avera Comments at 8 (suggesting that the support for off-site administrative
offices and off-site data centers “be pro-rated based on an allocation of services provided to eligible and ineligible
[health care] providers™).

4% In other words, the definition of “installation charges” we adopt today does not include the costs of construction
or infrastructure upgrades necessary to provide the requested level of broadband services, where such infrastructure
does not exist. See NPRM, 25 FCC Red at 9410-11, para. 100.

05 §oe USAC, Rural Health Care web site, Frequently Asked Questions, Question 30 (“Are onetime or installation
charges covered for eligible HCPs?”), available at http://www.universalservice.org/rhc/about/getting-
started/fags.aspx (last visited Sept. 13, 2012); see also id., Question 29 “What services may be discounted for
eligible HCPs?” (stating that “[s]pecial construction and maintenance charges” are not eligible for support).
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location.* Commenters generally agree with providing support for installation charges.*”” ACS suggests,
however, that in order to preserve funds, the Commission should limit the scope of this funding to only
the most medically underserved areas (i.e., those with the highest HPSA score).*”® We conclude,
however, that the better course is to limit the amount of installation charges per eligible HCP location.
Because our experience with the RHC Telecommunications and Pilot Programs indicates that
undiscounted installation charges are typically under $5,000 per location, we conclude that setting a cap
at this level will ensure that as many HCPs can obtain the benefits of broadband connectivity as possible.
HCPs who are subject to installation charges higher than this amount may seek upfront support for
eligible services or equipment, as discussed more fully below, if those charges independently qualify as
eligible expenses (e.g., upfront charges for service provider deployment of facilities, costs for HCP-
constructed and owned infrastructure, network equipment, etc.).

7. Upfront Charges for Service Provider Deployment of New or Upgraded
Facilities to Serve Eligible Health Care Providers

151.  Background. In this section, we address the issue of upfront charges for service provider
deployment of new or upgraded facilities in order to serve eligible HCPs. As discussed in the National
Broadband Plan, lack of availability of broadband services can be a challenge for some small rural
HCPs.*” In the NPRM, the Commission recognized that service providers may deploy new facilities to
serve eligible HCPs in some situations, and seek to recover all or part of those costs through non-
recurring charges when service is initiated.*’® The Commission proposed to limit upfront support for such
non-recurring charges consistent with policies adopted in the E-rate program. Specifically, the
Commission proposed that if non-recurring charges are more than $500,000, they must be part of a multi-
year contract, and must be prorated over a period of at least five years.*"

152.  Discussion. Eligible consortia may obtain support for upfront charges for service
provider deployment of new or upgraded facilities to serve eligible HCP sites that are applying as part of
the consortium, including (but not limited to) fiber facilities as discussed in section V.A.3 above.
Although the Pilot Program has helped thousands of HCPs to obtain broadband services, many HCPs in
more remote, rural areas still lack access to broadband connections that effectively meet their needs.*

4% See USAC Nov. 16 Data Letter at 2 (based on experience in the Pilot and Primary Programs, normal and
reasonable undiscounted installation costs for broadband services should be no more than $5,000).

47 See RNHN Comments at 18 (stating reasonable and customary installation charges for broadband access should
be eligible for support because they are an integral component of providing broadband services); HHS Comments at
11; UAMS Comments at 8; TeleQuality Comments at 5; ACS Comments at 12-13; IRHN Comments at 16;
WNYRAHEC PN Comments at 6.

408 ACS Comments at 13.

49 See National Broadband Plan at 211 (noting that small physician offices in rural areas are disproportionately
affected by a lack of high bandwidth broadband services).

19 In some cases, telecommunications providers may choose to recover the cost of deploying or upgrading facilities
by simply incorporating those costs into monthly recurring charges. As Geisinger notes, however, this can make the
recurring costs unaffordable. Geisinger PN Comments at 4.

1 NPRM, 25 FCC Red at 9411, para. 102.

412 See AHA PN Comments at 3 (“[fJor many of the AHA’s rural members, the ability to ensure access to ‘last mile’
broadband connections to rural health care facility locations is a fundamental problem restricting broadband
access”); Letter from Craig Davis, Vice President, Rural Health Care Division, Universal Service Administrative
Company, to Sharon Gillett, Chief, Wireline Competition Bureau, Federal Communications Commission, WC
Docket No. 02-60, at 13 (filed Apr. 12 2012) (USAC Apr. 12, 2012 Letter) (noting an instance in which a 10 Mbps
(continued...)
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The Pilot Program demonstrated that many HCPs prefer not to own the physical facilities comprising
their networks, but can still assemble a dedicated health care network if funds are available for service
provider construction and upgrades where broadband facilities are not already available.*"” In a number
of instances, Pilot projects found that support for upfront charges for deployment of service provider
facilities allowed them to find the most cost-effective services to meet their needs while obtaining the
benefits of connecting to existing networks.*'*

153.  Commenters recommend that the Healthcare Connect Fund support service provider
build-out charges, arguing that will result in cost-effective pricing,"” which in turn reduces the cost to the
Fund. This solution may be particularly useful when a health care network covers a large region served
by multiple vendors, because the network can maximize the use of existing infrastructure and seek
funding for build-out only where necessary. For example, OHN’s multi-vendor leased line network
utilized 151.06 miles of existing infrastructure, and stimulated 86.41 miles of new middle-mile
connectivity.*'®

154.  We adopt a rule to provide support for service provider deployment of facilities up to the
“demarcation point,” which is the boundary between facilities owned or controlled by the service
provider, and facilities owned or controlled by the customer.*'” In other words, the demarcation point is
the point at which responsibility for the connection is “handed off” to the customer. Thus, charges for
“curb-to-building installation” or “on site wiring” are eligible if they are used to extend service provider
(Continued from previous page)

Ethernet service was available and preferred by the HCP, but the HCP ended up bonding 8 T-1s due to a $30,000
construction expense for the 10 Mbps service).

413 pilot Evaluation, 27 FCC Red at 9443-44, paras. 91-92; Letter from Linda L. Oliver, Attorney Advisor, Federal
Communications Commission, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket
No. 02-60 (filed Mar. 26, 2012) at 2 (Pilot Conference Call Mar. 26 Ex Parte Letter (AEN ef al.)) (noting that most
stakeholders prefer not to own the physical facilities comprising their network, but would rather defer to service
providers that have experience and expertise in these matters to complete any build out, and stating that in cases
where construction is necessary, the HCP may issue one RFP for construction and a second RFP for an experienced
entity to manage the network on behalf of the HCP); Pilot Conference Call Mar. 16 Ex Parte Letter (ARCHIE et al.)
at 3 (stating that while the Pilot Program helped prompt the deployment of fiber or other high capacity facilities to
many HCP sites where such facilities were not previously available, HCPs do not want to own the network
facilities); Avera Comments at 5 (stating that support for non-recurring costs is reasonable because it allows service
providers to recover costs for installing last-mile fiber to a HCP, and it makes more sense for the SP to own the
entire circuit because having the provider own the last mile could lead to “finger-pointing” if something went
wrong); UTN PN Comments at 4.

414 For example, the Indiana Telehealth Network utilized funding for infrastructure and plant upgrades by
telecommunications providers to serve participating HCPs with fiber connections. Several HCPs in the network
required construction builds of over 20 miles of fiber to reach the nearest fiber node. See ITN PN Comments at 3
(noting that in such cases, “rural health care providers and their surrounding communities would continue to be
without adequate broadband services if not for the assistance of the [Pilot Program]”).

415 IRHN PN Comments at 12 (recommending that the latitude allowed in the Pilot Program be continued in the
Broadband Services Program (e.g., purchase/own or lease equipment, IRUs, purchase pre-paid bandwidth, non-
traditional and traditional service providers); allowing non-recurring costs is a critical tool for obtaining cost-
effective pricing); Geisinger PN Comments at 2.

#16 etter from Kim Klupenger ef al., Oregon Health Network, to Christianna Lewis Barnhart, Attorney Advisor,
Federal Communications Commission, WC Docket No. 02-60, at 1-2 (filed Feb. 28, 2012) (OHN Feb. 28 Ex Parte
Letter).

17 Such customer facilities may include, for example, terminal equipment, protective apparatus, or wiring. Cf. 47
C.F.R. § 68.3 (defining “demarcation point” for purposes of telephone networks).
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facilities to the point where such facilities meet customer-owned terminal equipment or wiring.*'® If the
additional build-out is not owned or controlled by the service provider, it will not be eligible as service
provider deployment costs under this section. In contrast, consistent with current RHC program rules,
“inside wiring”*'’ and “internal connections™** are not eligible for support.**!

155.  Because upfront charges for build-out costs can be significant, we limit eligibility for
such upfront charges to consortium applications. Our experience of over a decade with the RHC
Telecommunications Program suggests that individual HCPs are unlikely to attract multiple bids, which
would constrain prices.*”* As HCPs themselves acknowledge, and as we learned in the Pilot Program,
consortium applications are more likely to attract multiple bidders, due to the more significant dollar
amounts associated with larger projects.*” Furthermore, we anticipate that individual HCPs will benefit
from participating in a consortium in numerous ways, including pooling administrative resources (e.g. for
the competitive bidding process), and increased opportunities for cooperation with other HCPs within
their state or region.*”* Consortia seeking funding for build-out costs must apply and undergo the
competitive bidding process through the consortium application process described below.*> As in the

8 See UTN PN Comments at 4 (noting that leased services often have non-recurring costs for installation, including
curb-to-building installation charges); CTN PN Comments at 10-12 (“CTN recommends that the Broadband
Services Program allow funding to include on site wiring and technical assistance . . . just as the circuits and routers
are covered in the Pilot Program. In CTN’s experience, if we do not complete the installation so that the HCP is
fully operational in a turnkey fashion, sites are less likely to utilize the broadband connection.”).

19 “Inside wiring” is customer-owned or controlled wire on the customer’s side of the demarcation point. See 47
C.F.R. § 68.3.

20 “Internal connections” is a concept used in the context of the E-rate mechanism, and refers to services used for
internal networks within school or library premises — more specifically, services “necessary to transport information
within one or more instructional buildings of a single school campus or within one or more non-administrative
buildings that comprise a single library branch.” 47 C.F.R. § 54.502(a)(4).

1 2003 Order and Further Notice, 18 FCC Red at 24562, para. 30 (finding that there is insufficient information in
the record to provide support for internal connections, and expressing concern that providing support for internal
connections may place an undue burden on the rural health care support mechanism); 2007 Pilot Program Selection
Order, 22 FCC Rcd at 20398, para. 75 (concluding that “inside wiring” is an ineligible cost “except for equipment
that terminates a carrier’s or other provider’s transmission facility and any router/switch that is directly connected to
either the facility or the terminating equipment”); USAC RHC web site, available at
http://www.universalservice.org/rhc/health-care-providers/stepO1/eligible-services.aspx (equipment and “wiring”
not supported in the RHC Primary Programs) (last visited Nov. 15, 2012).

22 pilot Evaluation, 27 FCC Red at 9436-37, para. 81 (only an estimated 16 percent of funding requests received

even a single bid in the Primary Program, whereas 94 percent of Pilot projects received multiple bids).

423 pilot Evaluation, 27 FCC Red at 9437, para. 82; see also NCTN PN Comments at 2; Testimony of Rebecca
Sanders, Director, Indiana Telehealth Network, Before the House Small Business Committee, Subcommittee on
Healthcare and Technology, at 10-11 (Feb. 15, 2012), available at
smallbusiness.house.gov/uploadedfiles/sanders_testimony.pdf (last visited Nov. 15, 2012) (Pilot Program funding
allowed the service provider to accelerate planned deployment of fiber to certain areas); USAC Apr. 12, 2012 Letter
at 14-15 (experience is showing that rural and frontier health care facilities must partner with larger organizations
for economies of scale).

424 See, e.g., Geisinger PN Comments at 2 (consortium applications will take the administrative burden off small
HCPs who do not have the time or resources to apply for funds in a new program); NCTN PN Comments at 2 (the
consortium approach allowed NCTN to “leverage [its] buying leverage with telecom companies and to create an
operations model that leverages the consortium’s consumer focus to assure that individual customers get better
service than they could expect to get working alone as a single small customer”).

2 See infra section VI.C.
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Pilot Program, an RFP that includes a build-out component need not be limited to such costs (for
example, some HCPs included in the RFP may not need any additional build-out to be served, but rather
only need discounts on recurring services). We expect HCPs to select a proposal that includes carrier
build-out costs only if that proposal is the most cost-effective option.*® In addition, upfront charges for
build-out are subject to the limitations in section V.D below.

B. Eligible Equipment

156.  Background. Prior to the Pilot Program, the RHC support mechanism did not provide
support for any form of equipment. In the Pilot Program, the Commission allowed support for certain
network equipment, in both HCP-owned networks and in networks utilizing third-party services.*”’ Pilot
projects were allowed to use support to purchase or lease equipment at both the “edge” (i.e., equipment
necessary for individual HCPs to make their broadband connections function),*® and at the “core”
(equipment necessary to manage the health care broadband network as a whole).*”’ Such equipment can
include, for example, servers, firewalls, routers, and switches.*’ In response to the July 19 Public Notice,
commenters emphasized the importance of providing support in a reformed program for both “edge”
equipment®' and “core” equipment that enables the formation of networks.*

426 See infra section VI.A.4 (providing definition of “most cost-effective™).

27 As of January 2012, Pilot projects had sought support for equipment to be deployed in both HCP-owned
networks ($10.3 million) and in networks utilizing third-party services (including leases or IRUs of third-party
owned facilities) ($9.0 million). Commitments for network equipment in the Pilot Program (including engineering
and installation) were approximately $19.3 million for 698 HCPs in 25 projects, as of January 2012. Pilot
Evaluation, 27 FCC Red at 9416, Fig. 10(b); id. at 9417-18, para. 50.

428 See 2007 Pilot Program Selection Order, 22 FCC Red at 20398, para. 75 (allowing support for “equipment that
terminates a carrier’s or other provider’s transmission facility and any router/switch that is directly connected to
either the facility or the terminating equipment”).

429 See 2007 Pilot Program Selection Order, 22 FCC Red at 20398, para. 75 (allowing support for “computers,
including servers, and related hardware (e.g., printers, scanners, laptops) . . . used exclusively for network
management,” “software . . . used for network management, maintenance, or other network operations,” and
“development of software that supports network management, maintenance, and other network operations”).

0 USAC Observations Letter at 5; UTN PN Comments at 4 (stating that routers, switches, firewalls and other
network management tools should be eligible for support as long as they are a necessary part of the WAN
infrastructure being deployed).

1 ATA Reply at 2 (stating that an important barrier for many rural HCPs is the fact that they do not have the funds
to pay for the core infrastructure allowing them connect to a network, and arguing that providing discounted
broadband services but not adequately supporting the costs of installation or related equipment to connect to the
network is “tantamount to building a highway with no on or off ramps”); ITN PN Comments at 3 (supporting, at a
minimum, the inclusion of the initial costs for routers and bridges associated with the installation of broadband
services to eligible HCPs); CTN PN Comments at 8 (recommending that the Commission continue the Pilot
Program practice of funding associated routers, switches, firewalls, border proxy, and other edge equipment
necessary to configure broadband network services for HCP sites, and noting that California Community Clinics,
CAHs, and FQHCs often cannot invest in obtaining sufficient broadband and equipment without the help of federal
grants and subsidies).

2 IRHTP PN Comments at 2 (stating that funds should be used to subsidize the cost of equipment to enable the
formation of networks among consortium members); TIA PN Comments at 10 ( stating that a broad view of the
types of eligible equipment for funding should be taken); UTN PN Comments at 4 (non-recurring costs that enable
the formation of networks should be encouraged); SWTAG PN Comments at 7 (arguing same, and stating that “this
type of equipment is critical to network and network of networks connectivity functionality to support both
telehealth and health information exchange that is often multi-point and requires technology to support these
(continued...)
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157.  Discussion. We will provide support for network equipment necessary to make a
broadband service functional in conjunction with providing support for the broadband service.** In
addition, for consortium applicants, we will provide support for equipment necessary to manage, control,
or maintain a broadband service or a dedicated health care broadband network.”** Equipment support is
not available for networks that are not dedicated to health care. We conclude that providing support for
such equipment is important to advancing our goals of increasing access to broadband for HCPs and
fostering the development and maintenance of broadband health care networks, for three reasons.*”

158.  First, providing support for equipment will help HCPs to upgrade to higher bandwidth
services. USAC states that Pilot Program funding for equipment allowed such HCPs to upgrade
bandwidth without restrictions based on what their existing equipment would allow.*® We note that
small rural hospitals and clinics often lack the IT expertise to know that they will need new equipment to
use nevX3 7or upgraded broadband connections, and finding funding to pay for the equipment can cause
delays.

159.  Second, support for the equipment necessary to operate and manage dedicated broadband
health care networks can facilitate efficient network design. USAC states that urban centers, where most
specialists are located, are natural “hubs” for telemedicine networks, but the cost of equipment required to
serve as a hub can be a barrier for these facilities to serve as hubs. In the Pilot Program, funding network
equipment eliminated this barrier to entry.**® OHN explains that connecting to urban hubs can also

(Continued from previous page)

approaches and also provide appropriate security””); WNYRAHEC PN Comments at 6 (recommending eligibility for
network routers).

433 Because support for equipment is contingent upon it being necessary for achieving broadband connectivity, we
will only provide support for equipment if the associated broadband service is funded under the Healthcare Connect
Fund. GCI argues that if the new program supports routers and other equipment, it should also support such
equipment for services supported under the existing RHC program. GCI PN Comments at 6, 7. We expect to
address potential reforms to the RHC Telecommunications Program at a future date. See infra section VIII.

34 See 2007 Pilot Program Selection Order, 22 FCC Red at 20397-98, para. 74 (supporting “costs of constructing
dedicated broadband networks that connect health care providers”).

#3 Certain equipment (e.g., a network router) is necessary to make a broadband service functional, regardless of
whether the broadband service is being used for telemedicine or some other application unrelated to health care.
Providing support for such equipment is within the scope of our statutory directive to provide “access to advanced
telecommunications and information services.” In contrast, while equipment such as telemedicine carts and
telemedicine software may be necessary to engage in telemedicine, it is not necessary to making a broadband
connection functional. See infia section V.C.1. The Commission previously has concluded that it lacked statutory
authority to support telemedicine equipment. See 2003 Order and Further Notice, 18 FCC Rcd at 24562, para. 30
and n.97 (responding to Washington Rural Health Association’s request that the Commission fund “services and
equipment necessary for the provision of health care,” including “radiologic imaging equipment” and “video
conferencing equipment”); see also Changes to the Board of Directors of the National Exchange Carrier
Association, Inc., Federal-State Joint Board on Universal Service, CC Docket No. 96-45 et al., Fifteenth Order on
Reconsideration, 14 FCC Rcd 18756, 18781-82, paras. 39-40 (1999).

43¢ USAC Observations Letter at 6-7.

7 pilot Evaluation 27 FCC Red at 9417-18, para. 50; OHN PN Comments at 9-10; UTN PN Comments at 4
(stating that leased services often have non-recurring costs for installation, including applicable network equipment).

438 USAC Observations Letter at 5.
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reduce the need for rural sites to manage firewalls at their locations, which allows the rural sites to reduce
equipment costs while adhering to security industry best practices and standards.*”’

160.  Finally, support for network equipment can also help HCPs ensure that their broadband
connections maintain the necessary reliability and quality of service, which can be challenging even if the
HCP has a service level agreement (SLA) with its telecommunications provider.*** Support for network
equipment has enabled some Pilot projects to set up Network Operations Centers (NOCs) that can
manage service quality and security in a cost-effective manner for all of the HCPs on the network.**! The
NOC can proactively monitor all circuits and contact both the service provider and HCP whenever the
status of a link drops below the conditions specified in the SLA. This allows proactive monitoring to find
and deal with adverse network conditions “in real time and before they have a chance to impact the
delivery of patient care.”*** A HCP-operated NOC in some cases may be more cost-effective for larger
networks (e.g., statewide, or even multi-state networks), particularly when the NOC may be monitoring
and managing circuits from multiple vendors.**

161.  We do not express a preference for single- or multi-vendor networks here, nor do we
suggest that it is always more efficient for a dedicated health broadband network to have its own NOC.
For example, a network that chooses to obtain a single-vendor solution and obtain NOC service from that

9 OHN PN Comments at 7 (explaining that rural sites do not have to manage firewalls if they utilize a dedicated
connection to an urban hub and have all their public internet traffic managed by the hub location).

#0 An SLA is an agreement between a user and a service provider defining the nature of the service provided and
establishing metrics for that service, trouble reporting procedures and penalties if the service provider fails to
perform. See National Broadband Plan at 353. As discussed in the Needs Assessment, HCPs need services that are
reliable, especially in emergency situations, and must meet stringent privacy and security standards. See, e.g., OHN
PN Comments at 9-10, 15 (“[i]n order for a site to rely on a network connection for real-time health care delivery,
the HCP must be able to trust the connection will provide a quality level adequate to meet their needs whenever that
need arises’) (emphasis in original); Needs Assessment (Appendix B) at para. 3, 21. SLAs, however, typically
require the customer to register a complaint and have the vendor respond reactively, rather than having the service
provider proactively monitor service levels. See OHN PN Comments at 15 (stating that most service providers do
not have alarms or alerts set for metrics like jitter, latency, and packet loss (despite established SLAs), and issues
related to these metrics are handled in a reactive manner by the vendor putting a probe in place when a complaint is
registered). Furthermore, if multiple service providers are involved in providing a connection, identifying the
service provider responsible for remedying a problem can take “an inordinate amount of time.” /d. This could pose
a particular challenge for smaller rural HCPs, given their limited resources, lack of technical expertise, and limited
broadband options.

1 See, e.g., IRHN PN Comments at 10 (explaining that the IRHN is managed and operated by a best-in-class NOC
that can track each location because of the installation of IRHN-owned network terminal devices at each HCP
location and optical switches in key network node locations).

2 OHN PN Comments at 15; see also NETC PN Reply at 3 (one benefit of the NETC network is “the ability of the
NOC to proactively respond and hold vendors accountable for meeting their service level obligations™).

3 For example, NETC states that constructing fiber infrastructure was not feasible given the size and remoteness of
its service area (New Hampshire, Vermont, and Maine), and it had to leverage existing carrier infrastructure from
multiple service providers. Therefore, a significant part of NETC’s start-up costs reflected investment in equipment,
including “large routers at the network core,” and this one-time investment was a critical part of the estimated $135
million in cost savings estimated for participating HCPs. NETC Reply at 2-5. Similarly, IRHN states that it could
not have accomplished a cost-efficient network with a single RFP for all services. One vendor did submit such a
response, which was more than ten times the amount of IRHN’s Pilot Program award. Instead, IRHN has utilized
leased services (from for-profit and not-for profit service providers), wireless point-to-point, IRUs, owned
equipment, leased equipment, and owned last-mile fiber laterals (approximately 1600 miles of fiber-based services)
to stitch together a network transparent to the hospital users. IRHN PN Comments at 9-10.
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vendor may receive support for the NOC service as a broadband service, if that solution is the most cost-
effective. Our actions today simply facilitate the ability of a consortium to operate its own NOC, if that is
the most cost-effective option.

162.  Eligible equipment costs include the following:

e Equipment that terminates a carrier’s or other provider’s transmission facility and any
router/switch that is directly connected to either the facility or the terminating equipment.***
This includes equipment required to light dark fiber, or equipment necessary to connect
dedicatedgsealth care broadband networks or individual HCPs to middle mile or backbone
networks;

e Computers, including servers, and related hardware (e.g., printers, scanners, laptops) that are
used exclusively for network management;**®

e Software used for network management, maintenance, or other network operations, and
development of software that supports network management, maintenance, and other network
operations;*"’

e Costs of engineering, furnishing (i.e., as delivered from the manufacturer), and installing
network equipment;*** and

e Equipment that is a necessary part of HCP-owned facilities.**

163.  Support for network equipment is limited to equipment purchased or leased by an eligible
HCP that is used for health care purposes.”® We do not authorize support, for example, for network
equipment utilized by telecommunications providers in the ordinary course of business to operate and
manage networks they use to provide services to a broader class of enterprise customers, even if eligible
HCPs are utilizing such services. Non-recurring costs for equipment purchases are subject to the
limitations below on all upfront charges.

C. Ineligible Costs

164.  Services and equipment eligible for support under the Healthcare Connect Fund are
limited to those listed in sections V.A and V.B above. For administrative clarity, however, we also list
below some specific examples of costs that are not supported.

4 See 2007 Pilot Program Selection Order, 22 FCC Red at 20398, para. 75; ¢f. NPRM, 25 FCC Red at 9389-90,
para. 42.

45 See 2007 Pilot Program Selection Order, 22 FCC Red at 20397-8, para. 74 (supporting the costs of connecting
networks to the public Internet, Internet2, or NLR).

46 See id. at 20398, para. 75; ¢f. NPRM, 25 FCC Rcd at 9389-90, para. 42. We clarify that “network” refers to the
broadband network, not (for example) the organization (“network”) of HCPs.

M7 See 2007 Pilot Program Selection Order, 22 FCC Red at 20398, para. 75; cf. NPRM, 25 FCC Red at 9389-90,
para. 42.

8 See 2007 Pilot Program Selection Order, 22 FCC Red at 20397-98, para. 74; cf NPRM, 25 FCC Red at 9386,
para. 35.

9 See supra section IV.C.

40 See, e.g., NETC PN Reply at 2 (noting that the NETC leased services network includes HCP-owned network
routers).
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1. Equipment or Services Not Directly Associated with Broadband Services

165.  Background. Broadband services and dedicated health broadband networks enable HCPs
to run numerous broadband-enabled health care applications (for example, videoconferencing, medical
image transfer, and EHRs). Some commenters requested that the Fund support equipment or services
associated with these applications.*"

166.  Discussion. In keeping with our goals to increase access to broadband, foster
development of broadband health care networks, and maximize cost-effectiveness, we provide support
under the Healthcare Connect Fund for the cost of equipment or services necessary to make a broadband
service functional, or to manage, control, or maintain a broadband service or a dedicated health care
broadband network.** Certain equipment (e.g., switches, routers, and the like) are necessary to make the
broadband service functional — conceptually, these are “inputs” into the broadband service. Other
equipment or services (e.g., telemedicine carts, or videoconferencing equipment, or even a simple health
care-related application) “ride over” the broadband connection — i.e., in those cases, the broadband
connectivity is an “input” to making the equipment or service functional. In this latter case, the
equipment or service is not eligible for support.**® This distinction is consistent with that utilized in the
Pilot Program.**

167.  In particular, costs associated with general computing, software, applications, and
Internet content development are not supported, including the following:

e Computers, including servers, and related hardware (e.g., printers, scanners, laptops),
(unless used exclusively for network management, maintenance, or other network
operations);

. . 455
e End user wireless devices, such as smartphones and tablets;

#1 See, e.g., Geisinger PN Comments at 2 (arguing that funding for telemedicine equipment would help specialized
organizations like Geisinger provide simpler, more usable telehealth solutions to resource-constrained community
hospitals); UAMS Comments at 12-13 (arguing that training for the use of telemedicine applications should be an
eligible cost); TIA Comments at 8 (recommending that the Commission provide funding for wireless user devices
and video/web conferencing equipment with program funds); WWHI Comments at 3-4 (suggesting that the
Commission fund wireless user devices as well as telemedicine applications and software). We note that the U.S.
Department of Health and Human Services, through the Office of the National Coordinator, already provides
extensive support for entities seeking to adopt electronic medical records. See, e.g., HHS Comments at 2.

2 Soe 47 U.S.C. § 254(h)(2)(A). We also find that limiting support to such equipment and services is consistent
with the statutory directive that support be “economically reasonable.” Id.

3 To use the American Telemedicine Association’s analogy, we provide support for the “on and off ramps” to the
“highway” that is the broadband connection (i.e., the terminating equipment, last mile build-out, etc.). We do not
provide support, however, for the “cars” (i.e., applications) that move over that highway, nor any equipment or
services required to make use of, or maintain, a certain “car.” See ATA Reply at 2.

4 See 2007 Pilot Program Selection Order, 22 FCC Red at 20397-98, paras. 74-75.

3 The Universal Service Fund historically has not supported end user devices. For example, in the Lifeline and
Link Up Reform and Modernization Order, the Commission noted that the expense of consumer equipment
necessary to accept the Internet has been shown to be a major barrier to broadband adoption, particularly for low-
income households. Because the Fund has historically been used for services, not equipment, however, the
Commission determined that it would not subsidize equipment purchase as part of the Lifeline pilot program. See
Lifeline and Link Up Reform and Modernization, 27 FCC Red at 6804-6805, paras. 348-349; see also Schools and
Libraries Universal Service Support Mechanism, CC Docket No. 02-6 et al., Report and Order, 27 FCC Red 11348,
(continued...)
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e Software (unless used for network management, maintenance, or other network
operations);

e Software development (excluding development of software that supports network
management, maintenance, and other network operations);

e Helpdesk equipment and related software, or services (unless used exclusively in support
of eligible services or equipment);*°

e Web hosting;

e  Website portal development;

e Video/audio/web conferencing equipment or services; and
e Continuous power source.

168.  Furthermore, costs associated with medical equipment (hardware and software), and
other general HCP expenses are not supported. For example, the following is not supported:

e Clinical or medical equipment;

e Telemedicine equipment, applications, and software;
e Training for use of telemedicine equipment;

e Electronic medical records systems; and

e Electronic records management and expenses.

2. Inside Wiring/ Internal Connections

169.  Background. The RHC Telecommunications Program has not historically provided
support for “inside wiring” or “internal connections.”*’ “Inside wiring” is customer-owned or controlled

(Continued from previous page)

11355 (App. B at para. 18) (Wireline Comp. Bur 2012) (listing smartphones and tablets as ineligible end-user
equipment).

6 In general, the Commission allows Fund recipients to utilize cost allocation for products or services that contain
both eligible and ineligible functions. For “Help Desk” services (i.e. technical support contracts), however, the
Commission has previously found that it is administratively difficult and burdensome to derive reasonable cost
allocations for the eligible portions of services provided under the contract, given that vendors supply complex
packages of services in the rapidly-changing technology marketplace. Therefore, the Commission has previously
found in the E-rate context that technical support, including on-site Help Desks, is not eligible for support if it
provides any ineligible features or functions. See Schools and Libraries Universal Service Support Mechanism, CC
Docket No. 02-6, Third Report and Order and Second Further Notice of Proposed Rulemaking, 18 FCC Rcd 26912,
26922, para. 24 (2003). We find that the same considerations exist here. For example, HCPs could obtain a single
technical support contract that includes support for eligible broadband services and ineligible telemedicine or EHR
software. In such an instance, deriving and auditing a reasonable cost allocation between the eligible and ineligible
component would be administratively difficult.

72003 Order and Further Notice, 18 FCC Red at 24562, para. 30 (finding that there is insufficient information in
the record to provide support for internal connections, and expressing concern that providing support for internal
(continued...)
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wire on the customer’s side of the demarcation point.*** “Internal connections” is a concept used in the
context of the E-rate program, and refers to services used for internal networks within school or library
premises — more specifically, services “necessary to transport information within one or more
instructional buildings of a single school campus or within one or more non-administrative buildings that
comprise a single library branch.”*** Internal connections can be either wired or wireless.

170.  Discussion. The American Telemedicine Association requests that the Commission
provide support for “internal wiring.”*® As discussed above, the Healthcare Connect Fund will provide
support for service provider build-out to the customer demarcation point, and for network equipment
necessary to make a broadband connection functional. We conclude that support is better targeted at this
time toward providing broadband connectivity 7o the HCP rather than internal networks within HCP
premises. The record does not indicate that small HCPs (such as clinics) likely will incur large expenses
for inside wiring or internal connections in order to utilize their broadband connectivity. For larger
institutions such as hospitals, however, the cost of providing discounts for internal connections could be
substantial.**" Furthermore, as the Commission has acknowledged, it can be difficult to distinguish from
“internal connections” and ineligible computers or other peripheral equipment.*®* In the E-rate context,
the Commission relied on the congressional directive that the Fund provide connectivity all the way to
classrooms.*” There is no similar statutory directive with respect to HCPs. For these reasons, we decline
to provide support for inside wiring or internal connections under the Healthcare Connect Fund.

3. Administrative Expenses

171.  Background. In the Pilot Program, the Commission defined “administrative expenses” as
the expenses associated with completing the application process and participating in the program, as well
as other expenses that are not directly associated with network design, deployment, operations, and
maintenance.* Neither the RHC Telecommunications Program nor the Pilot Programs provide funding
for administrative expenses.*®’

(Continued from previous page)

connections may place an undue burden on the rural health care support mechanism); 2007 Pilot Program Selection
Order, 22 FCC Rcd at 20398, para. 75 (“inside wiring” is an ineligible cost “except for equipment that terminates a
carrier’s or other provider’s transmission facility and any router/switch that is directly connected to either the facility
or the terminating equipment”); USAC RHC web site, available at http://www.universalservice.org/rhc/health-care-
providers/step01/eligible-services.aspx (equipment and “wiring” not supported in Primary Program) (last visited
Nov. 15,2012).

48 See 47 C.F.R. § 68.3.
#947 C.F.R. § 54.502(a)(4).
40 See ATA Comments at 6.

1 See Universal Service First Report and Order, 12 FCC Red at 9012, para. 454 (noting that the cost of providing
discounts for internal connections is substantial). But compare ATA Comments at 6 n.7 (estimating that it would
only take $5,000 per site to provide internal connections wirelessly).

2 Universal Service First Report and Order, 12 FCC Red at 9015, para. 459.
3 Id. at 9013, paras. 455-56.

464 See 2007 Pilot Program Selection Order, 22 FCC Red at 20399, para. 75; see also NPRM, 25 FCC Red at 9386,
para. 37.

5 See, e.g.,47 C.F.R. §§ 54.601, 54.609; 2007 Pilot Program Selection Order, 22 FCC Rcd at 20398, para. 75.
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172. The NPRM proposed to provide limited support for administrative expenses under the
proposed Health Infrastructure Program, but not for the proposed Broadband Services Program.*®® The
Commission acknowledged that some parties had argued that planning and designing network
infrastructure deployment can place a burden on HCPs. The Commission also recognized, however, that
“the primary focus of the program should be to fund infrastructure and not project administration.”**’

173.  Discussion. Consistent with the objectives of streamlining oversight of the program and
ensuring fiscal responsibility, we decline to fund administrative expenses associated with participation in
the Healthcare Connect Fund. As discussed more fully below, we are taking significant steps today to
streamline and simplify the application process, which will lessen the time and resources needed to
participate in the program. Moreover, because we expect that most HCPs in the new program will choose
to purchase services rather than construct and own facilities, the rationale for funding of administrative
expenses is lessened.**®

174.  The Commission has recognized that administrative expenses of organizing networks and
applying for universal service support can be substantial.* In response, we are taking steps throughout
this Order to minimize the administrative burden of participating in the Healthcare Connect Fund.*"’
First, we put in place a streamlined application process that facilitates consortium applications, which
should enable HCPs to file many fewer applications and to share the administrative costs of all aspects of
participation in the program.*’! Second, we adopt a uniform flat-rate discount to simplify the calculation
of support, particularly when compared with the urban/rural differential approach of the
Telecommunications Program.*’> Third, we enable multi-year funding commitments, long-term
arrangements (e.g., IRUs and pre-paid leases), and the use of existing MSAs.*”* Fourth, we expand
eligibility to include all HCPs, with rules in place to ensure a reasonable balance of rural and non-rural
sites within health care networks.*”* In the Pilot Program, HCPs that did not meet our long-standing
definition of “rural” HCPs frequently provided administrative and technical support to the consortia,
thereby reducing the burden on individual HCPs. Finally, we eliminate the competitive bidding
requirement for applicants seeking support for $10,000 or less of total undiscounted eligible expenses for
a single year.'”> We find that the combination of these reforms, among others, should significantly reduce

466 See NPRM, 25 FCC Red at 9386, para. 37 (“We propose that, for the health infrastructure program only,
reasonable administrative expenses incurred by participants for completing the application process may be eligible
for some limited support.”).

7 See NPRM, 25 FCC Rcd at 9387, para. 38.

468 Commenters generally recognize that the administrative burdens associated with a services program are far less
than under an infrastructure program. See, e.g., Geisinger Reply Comments at 4-6 (discussing the substantial
administrative burdens of the Health Infrastructure Program); HEIM Reply Comments at 10 (discussing the
“unexpectedly burdensome” infrastructure funding process). As in the Pilot Program, we expect the vast majority of
HCPs to purchase services rather than deploy HCP-owned infrastructure. Pilot Evaluation at 9414-14, paras. 47-49.

49 See, e.g., Pilot Evaluation at 9445-46, para. 95 (discussing the burden of ineligible administrative expenses under
the Pilot Program); NPRM, 25 FCC Red at 9386-87, para. 37.

470 See, e.g., Geisinger Reply Comments at 4 (“Minimizing the administrative burden on program participants will
serve the dual purposes of increasing meaningful participation in the HIP from smaller, resource scarce providers as
well as ensuring that HIP funding has its greatest impact.”).

41 See supra section VI.
472 See supra section IV.D.1; see 47 C.F.R. § 54.609(a).
473 See supra section VI.C.4.

4 See supra section IV.B.2.
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the administrative burden on participants in terms of the complexity, volume, and frequency of filings,
thereby addressing concerns raised by some commenters regarding the administrative burdens of
participating in the program. In contrast, if we were to provide direct support for administrative expenses,
it would necessitate additional and more complex application requirements, guidelines, and other
administrative controls to protect such funding from waste, fraud, and abuse.”’® This would significantly
increase the administrative burden on USAC and on applicants as well.

175.  We recognize that many commenters support the provision of support for administrative
expenses.”’”’ Some commenters suggest that the funding of reasonable administrative expenses is
necessary to ensure participation in the program.”’”® However, experience with the existing programs
suggests that HCPs will participate even without the program funding administrative expenses.””” Neither
the Telecommunications nor Pilot Programs fund administrative expenses, but both programs have
significant participation. The number of participating HCPs in the Telecommunications Program has
grown by nearly 10 percent year-over-year for the past five years.* Similarly, the Pilot Program has
experienced substantial and sustained interest with just over 3,800 HCP sites receiving funding

(Continued from previous page)

475 See infra section VL.B.6.a.

476 Competitive grant programs, such as Broadband Technology Opportunities Program (BTOP) or Broadband
Initiatives Program (BIP), typically impose detailed and cumbersome compliance requirements for the funding of
administrative expenses to guard against waste, fraud, and abuse. See, e.g., AHA Comments at 6-7; Broadband
Technology Opportunities Program, U.S. Department of Commerce, National Telecommunications and Information
Administration, Round 2 Grant Guidance at 88,

http://www2.ntia.doc.gov/files/ BTOP_NOFA2GrantGuidance 100319.pdf (Mar. 19, 2010) (requiring for
administrative expenses that the applicant “provide a breakout of position(s), time commitment(s) such as hours or
level-of-effort, and salary information/rates with a detailed explanation, and additional information as needed”).

477 See, e.g., HHS Comments at 5-6; NCTN Comments at 6; CTN Comments at 14; Internet2 Comments at 12;
NATOA Reply Comments at 8; WNYRAHEC PN Comments at 7 (suggesting that “the Commission should provide
administrative reimbursement to the consortiums for the time invested in preparation of the RFP, the RFP
processing, bid reviews and vendor selection as a percentage of the initial award amount™).

8 See RWHC Comments at 5; see also AHA Comments at 2 (suggesting that “heavy administrative burdens limit
participation” in the current Rural Health Care programs); RNHN PN Reply Comments at 6 (stating that the
exclusion of administrative expenses is “a material failing of the program and was a significant problem for the Pilot
Program”).

479 See, e.g., CTN Comments at 14 (selecting an “architecture and service model that relied heavily upon existing
providers, who could amortize administrative and technical support costs into their standard pricing models and
legitimately receive subsidies from FCC, part of which cover such costs”); Quarterly Report of Indiana Telehealth
Network, WC Docket No. 02-60 (filed Jan. 27, 2012) at 34 (covering administrative expenses by charging
participating hospitals and other rural health care facilities $2,400 and $1,200 respectively per year); Pilot
Conference Call Mar. 26 Ex Parte Letter (WNYRAHEC ef al.) at 3 (network partners contribute money towards
administrative expenses); Pilot Evaluation, 27 FCC Red at 9442, para. 89 (stating that “[m]any of the Pilot projects
have depended on the financial and human resources of urban entities to absorb the administrative costs of
participation in the Pilot™).

0 USAC Nov. 16 Data Letter at 2.

16758



Federal Communications Commission FCC 12-150

“1 We expect that the participation in the RHC support mechanism will only increase with

482

commitments.
the implementation of the Healthcare Connect Fund and its more streamlined administrative process.

176.  In addition, commenters have not explained how we could readily distinguish reasonable
from unreasonable administrative expenses and ensure fiscal responsibility and cost effective use of the
finite support available for eligible HCPs.* Without a clear standard, there would be increased
complexity and cost in policing the reimbursement of these expenses to guard against waste, fraud, and
abuse.”™ By reducing the administrative burden, rather than directly funding administrative expenses, we
seek to facilitate increased participation while still ensuring fiscal responsibility and the efficient use of
scarce universal service funding.

177.  Consistent with the approach taken by the Commission in the Pilot Program Selection
Order, we conclude that administrative expenses will not be eligible for support under the Healthcare
Connect Fund. Ineligible expenses include, but are not limited to, the following expenses:**

e Personnel costs (including salaries and fringe benefits), except for personnel costs in a consortium
application that directly relate to designing, engineering, installing, constructing, and managing
the dedicated broadband network. Ineligible costs of this category include, for example,
personnel to perform program management and coordination, program administration, and
marketing.

e Travel costs, except for travel costs that are reasonable and necessary for network design or
deployment and that are specifically identified and justified as part of a competitive bid for a
construction project.

Legal costs.

Training, except for basic training or instruction directly related to and required for broadband
network installation and associated network operations. For example, costs for end-user training,
such as training of HCP personnel in the use of telemedicine applications, are ineligible.

e Program administration or technical coordination (e.g., preparing application materials, obtaining
letters of agency, preparing request for proposals, negotiating with vendors, reviewing bids, and
working with USAC) that involves anything other than the design, engineering, operations,
installation, or construction of the network.

e Administration and marketing costs (e.g., administrative costs; supplies and materials (except as
part of network installation/construction); marketing studies, marketing activities, or outreach to
potential network members; evaluation and feedback studies).

e Billing expenses (e.g., expense that service providers may charge for allocating costs to each
HCP in a network).

e Helpdesk expenses (e.g., equipment and related software, or services); technical support services
that provide more than basic maintenance.*®

By at 1.

2 See, e.g., UVA Comments at 5 (suggesting that “greater utilization of the RHCS program will occur with
administrative simplification”); see also HEIM Comments at 18 (suggesting that administrative burden has
discouraged HCPs from participating in the RHC program).

3 See, e.g., RNHCN Comments at 8 (suggesting that funding should be provided for any cost that that “can be
shown to be reasonable and related to the project”); IHS Comments at 4 (seeking to relax the proposed limits on
administrative expense funding); HIEM Comments at 23-24 (suggesting that support for administrative be expanded
to include reasonable legal expenses and expenses incurred prior to applying for support).

¥4 See supra n.476.

5 See 2007 Pilot Program Selection Order, 22 FCC Red at 20398, para. 75.
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4. Cost Allocation for Ineligible Entities, Sites, Services, or Equipment

178.  Background. Sections 254(h)(4) and (h)(7)(B) of the Act limit the entities eligible to
receive support under the health care support mechanism to eligible public or non-profit “health care
providers,” as defined in those sections of the Act.**” Section 254(h)(3) of the Act provides that
telecommunications services and network capacity provided to an eligible HCP through the health care
support mechanism may not be “sold, resold, or otherwise transferred by [the HCP] in consideration for
money or any other thing of value” (the “resale prohibition™).*** Section 254(h)(2)(A) of the Act, which
describes the scope of the Commission’s authority to provide support to HCPs, forms the basis for the
eligible services and equipment that will be supported through the Healthcare Connect Fund. * Taken
together, these three statutory provisions, as interpreted in this Order, define the scope of eligible
participants and services/equipment for Healthcare Connect Fund support.

179.  Discussion. Costs associated with ineligible sites or ineligible components of services or
equipment are ineligible for support, except as otherwise specified in this Order.*”* Ineligible sites,
however, may participate in consortia and dedicated broadband health networks supported through this
program, as long as they pay a fair share of the undiscounted costs associated with the consortium’s
funding request. Similarly, an applicant is only eligible to receive support for the eligible components of
a service or a piece of equipment.

180.  There are a wide variety of contexts in which it may be more cost-effective for eligible
HCPs to share costs with ineligible entities,”" or to procure a service or piece of equipment that includes
both eligible and ineligible components. The Commission has allowed such cost-sharing in the past in the
RHC Telecommunications Program and the Pilot Program, and we will allow it in the Healthcare Connect
Fund.** Such permissible cost-sharing includes the following:

o Sharing with ineligible entities. In the case of statewide or regional health care networks, it
may be useful for health care purposes to have both eligible and ineligible HCPs participate
in the same network, and share certain backbone or network equipment costs between all
participants in the network. Having both eligible and ineligible entities contribute to shared
costs may lead to lower overall costs for the eligible HCPs, and enables HCPs to benefit from
connections to a greater number of other HCPs, including for-profit HCPs that are not eligible
for funding under section 254 but nevertheless play an important role in the overall health
care system.*”” The Commission has previously found that the resale prohibition does not

(Continued from previous page)

6 Cf Schools and Libraries Universal Service Support Mechanism, CC Docket No. 02-6, Third Report and Order
and Second Further Notice of Proposed Rulemaking,18 FCC Red 26912, 26922, para. 24 (2003) (clarifying that
technical support, including on-site Help Desks, is not eligible for support if it provides more than basic
maintenance).

7 47 U.S.C. §§ 254(h)(7)(B), 254(h)(3).

847 U.S.C. § 254(h)(3).

947 U.S.C. § 254(h)(2)A).

0 See supra section V.A.5.

! “Ineligible entities” include both HCPs who are not eligible for program support, and entities who are not HCPs.

2 2003 Order and Further Notice, 18 FCC Rcd at 24554-55, para. 15; 2007 Pilot Program Selection Order, 22
FCC Red at 20399, 20416, paras. 76, 107-108.

493 See, e.g., Geisinger PN Comments at 2 (arguing that many for-profit community hospitals treat underserved
populations and are severely resource-constrained); CTN PN Comments at 9-10 (stating that rural safety net doctors
(continued...)
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prevent Pilot Program networks from “sharing” facilities with for-profit entities that pay their
“fair share” of network costs (i.e., that do not receive discounts provided to eligible HCPs,
but instead pay their full pro rata undiscounted share as determined by the portion of network
capacity used).”*

o Allocating cost between eligible and ineligible components. A product or service provided
under a single price may contain both eligible and ineligible components. For example, a
service provider may provide a broadband internet access service (eligible) and, as a
component of that service, include web hosting (ineligible). While it may be simpler to buy
the eligible and ineligible components separately, in some instances it is more cost-effective
for HCPs (and the Fund) to buy the components as a single product or service. In such cases,
applicants may need guidance on if, and how, they should allocate costs between the eligible
and ineligible components.

o FExcess capacity in fiber construction. In the NPRM, the Commission noted that it is
customary to build excess capacity when deploying high-capacity fiber networks, because the
cost of adding additional fiber to the conduit is minimal.*> In the Pilot Program, the
Commission found that a Pilot participant could not “sell” network capacity supported by
Pilot funding, but could “share” network capacity with ineligible entities paying a fair share
of network costs attributable to the portion of network capacity used.*”® Consortia that seek
support to construct and own their own fiber networks may wish to put in extra fiber strands
during construction and make the excess capacity available to other users.

e Part-time eligible HCPs. Under current rules, entities that provide eligible health care
services on a part-time basis are allowed to receive prorated support commensurate with their
provision of eligible health care services. For example, if a doctor operates a non-profit rural
health clinic on a non-profit basis in a rural community one day per week or during evenings
in the local community center, that community center is eligible to receive prorated support,
because it serves as a “rural health clinic” on a part-time basis.*’

181.  In the settings described above, we conclude that eligible HCP sites may share costs with
ineligible sites, as long as the ineligible sites pay a “fair share” of the costs. We use “fair share” here as a
term of art that, in general, refers to the price or cost that an ineligible site must pay to participate in a
supported network, or share supported services and equipment, with an eligible HCP.** To determine
fair share, an applicant is required to apply the following principles:

(Continued from previous page)

in rural communities typically have a for-profit tax status); UAMS PN Comments at 7 (recommending that the
Commission adopt rules which expressly encourage the participation of for-profit consortium members).

% 2006 Pilot Program Order, 21 FCC Red at 11116-17, para. 17.

45 NPRM, 25 FCC Red at 9400, para. 67 and n.133.

496 2007 Pilot Program Selection Order, 22 FCC Red at 20416, para. 107.
7 2003 Order and Further Notice, 18 FCC Red at 24555-56, para. 15.

% Indiana Rural Health Association et al. state that transactions between HCPs are, in great part, controlled by
federal bodies of law generally known as the Stark law and the Anti-Kickback statute, which are part of the Social
Security Act. See 42 U.S.C. § 1395nn (Stark Act); 42 U.S.C. § 1320a-7b (anti-kickback statute). IRHA et al. state
that safe harbors and exceptions under these laws generally dictate that the transaction be completed at fair market
value or in some financial arrangement that meets the specific dictates of the applicable exception or safe harbor.
See IRHA et al. PN Comments at 19-20. The comments, however, do not include sufficient detail to enable us to
determine whether the interaction of these health care statutes and section 254 of the Act raise additional issues that
(continued...)
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e First, if the service provider charges a separate and independent price for each site, an
ineligible site must pay the full undiscounted price.*”” For example, if a consortium has
negotiated certain rates that are applicable to all sites within the consortium, an ineligible
HCP site must pay the full price without receiving a USF discount. Similarly, if the
consortium has received a quote from the service provider for the individualized costs of
serving each member of the consortium, an ineligible member must pay the full cost without
receiving a USF discount.

e Second, if there is no separate and independent price for each site, the applicant must prorate
the undiscounted price for the “shared” facility (including any supported maintenance and
operating costs) between eligible and ineligible sites on a proportional fully-distributed basis,
and the applicant may seek support for only the portion attributable to the eligible sites.
Applicants must make this cost allocation using a method that is based on objective criteria
and reasonably reflects the eligible usage of the shared facility. For example, a network may
choose to divide the undiscounted price of the shared facility equally among all member sites,
and require ineligible sites to pay their full share of the price.”® Other possible metrics,
depending on the services utilized, may include time of use, number of uses, amount of
capacity used, or number of fiber strands.”' The applicant bears the burden of demonstrating
the reasonableness of the allocation method chosen.

182.  Because we define eligible services and equipment for the Healthcare Connect Fund
broadly in this Order, we do not anticipate that applicants will encounter many situations in which they
purchase or lease a single service or piece of equipment that includes both eligible and ineligible
components. Nonetheless, we also provide guidelines herein for allocating costs when a single service or
piece of equipment includes an ineligible component.’”® Applicants seeking support for a service or
equipment that includes an ineligible component must also explicitly request in their RFP that service
providers should also provide pricing for a comparable service or piece of equipment that includes only
eligible components. If the selected provider also submits a price for the eligible component on a stand-

(Continued from previous page)

must be addressed herein. We note that our fair share standard defines the minimum costs that an ineligible entity
must bear in order to ensure that it does not receive support from the Fund. Nothing in our rules prevents an
ineligible HCP from paying more than its “fair share” in order to ensure that it also complies with any applicable
health care laws.

49 By “undiscounted price,” we mean the price that the site would pay before application of USF support amounts
(i.e., the 65 percent discount, for which the site is ineligible). If a consortium receives a discount as a result of the
normal group buying/ competitive bidding process, ineligible sites may take advantage of the group discount.

300 1t i permissible for program participants to set up classes of pricing based on reasonable factors other than
Healthcare Connect Fund eligibility. For example, a consortium may wish to set different rates for hospitals versus
rural health clinics, given that rural health clinics in general can be more resource-constrained than hospitals.

' See, e.g., 2003 Order and Further Notice, 18 FCC Red at 24571-72, paras. 50-51 (providing “safe harbor”
examples). Consortium applicants who construct their own facilities may wish to bear the full additional cost of
installing extra strands of fiber (i.e. no Fund support for the extra strands), then use future revenues from such
excess capacity to meet their 35 percent contribution requirement. In such an instance, additional restrictions apply
to the consortium’s use of the revenues from the excess capacity, and the consortium must retain ownership of the
extra fiber strands. See supra section IV.D.3.

%02 As discussed above in n.456, technical support, including on-site Help Desks, is not eligible for support (i.e. on a
cost-allocated basis) if it provides any ineligible features or functions.
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alone basis, the support amount is capped at the stand-alone price of the eligible component.”” If the
service provider does not offer the eligible component on a stand-alone basis, the full price of the entire
service or piece of equipment must be taken into account, without regard to the value of the ineligible
components, when determining the most cost-effective bid.”

183.  We delegate authority to the Bureau to issue further guidelines, as needed, to interpret the
cost allocation methods above or provide guidance on how to apply the methods to particular factual
situations.

184.  Applicants must submit a written description of their allocation method(s) to USAC with
their funding requests. Allocations must be consistent with the principles set forth above. If ineligible
entities participate in a network, the allocation method must be memorialized in writing, such as a formal
agreement among network members, a master services contract, or for smaller consortia, a letter signed
and dated by all (or each) ineligible entity and the Consortium Leader. For audit purposes, applicants
must retain any documentation supporting their cost allocations for a period consistent with the
recordkeeping rules in section VIL.A of this Order.

D. Limitations on Upfront Payments

185.  Background. In the NPRM, the Commission proposed to require upfront charges more
than $500,000 to be part of a multi-year contract and prorated over a period of at least five years.’”> As
discussed above, obtaining a broadband connection suitable for health care purposes, or implementing a
dedicated health care broadband network, can involve a number of upfront charges. These may include,
for example, service provider build-out costs, upfront charges associated with leases or IRUs for dark or
lit fiber, equipment, or HCP self-construction costs.

186.  In the Pilot Program, approximately 87 percent of HCPs have received commitments for
some amount of non-recurring charges (excluding ordinary installation charges). Total support for non-
recurring charges was $25,000 or less per site for approximately 68 percent of Pilot sites; $50,000 or less
per site 5t;)06r approximately 80 percent of sites; and $100,000 or less per site for approximately 88 percent
of sites.

187.  Discussion. Support for upfront payments can play an important part in ensuring that
HCPs can efficiently obtain the broadband connections they need in a cost-effective manner. We
therefore adopt a rule providing support for upfront payments, but include certain limitations to ensure the

33 For example, if a service that includes both an eligible and ineligible component costs $100, and the service
provider separately sells just the eligible component for $50, then support is limited to 65 percent of $50. On the
other hand, if the service provider separately sells just the eligible component for $150, then support is limited to 65
percent of $100 (the price for the service that includes both eligible and ineligible components).

% This requirement implements the standard that the service must be “the most cost-effective means of receiving
the eligible services, without regard to the value of the ineligible functionality.” See 2007 Pilot Program Selection
Order, 22 FCC Rcd at 20399, para. 76 (“‘We note that if a product or service contains both eligible and ineligible
components, costs should be allocated to the extent that a clear delineation can be made between the eligible and
ineligible components. The clear delineation must have a tangible basis and the price for the eligible portion must
be the most cost-effective means of receiving the eligible service. If the ineligible functionality is ancillary to an
eligible component, the costs need not be allocated to the ineligible functionality. An ineligible functionality may be
considered “ancillary” if (1) a price for the ineligible component that is separate and independent from the price of
the eligible components cannot be determined, and (2) the specific package remains the most cost-effective means of
receiving the eligible services, without regard to the value of the ineligible functionality.”).

305 NPRM, 25 FCC Red at 9411, para. 102.
396 USAC Nov. 16 Data Letter at 3.
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most cost-effective use of Fund support and to deter waste, fraud, and abuse. The limitations in this
section apply to all non-recurring costs, other than reasonable and customary installation charges of up to
$5,000.”"" USAC reports that in both the “Primary” (Telecommunications and Internet Access and Pilot
Programs, service providers do not typically assess “installation charges” in excess of $5,000 if no new
build-out is required to provide a service (i.e., the “installation charge” is entirely for the cost of “turning
on” services over existing facilities).”” Therefore, we find that it is appropriate to treat installation
charges of up to $5,000 as “ordinary” installation charges, and apply limitations only to charges above
that amount.””

188.  The limitations are as follows. First, as discussed above, upfront payments associated
with services providing a bandwidth of less than 1.5 Mbps (symmetrical) are not eligible for support.’™
By their nature, upfront payments are intended to amortize the cost of new service deployment or
installation that will be enjoyed for years in the future; in other words, HCPs should continue to reap the
benefits from the upfront payments beyond the funding year in which support is requested. We do not
believe it is an efficient use of the Healthcare Connect Fund to support upfront payments for speeds
which may increasingly become inadequate for HCP needs in the near future.

189.  Second, we limit support for upfront payments to consortium applications, to create
greater incentives for HCPs to join together in consortia and thereby obtain the pricing benefits of group
purchasing and economies of scale, as demonstrated in the Pilot Program.”"!

190.  Third, we impose a $150 million annual limitation on total commitments for upfront
payments and multi-year commitments.”'> We do so in order to limit major fluctuations in Fund demand,
although we anticipate that the $150 million should be sufficient to meet demand for upfront payments
given the other limitations we impose in this section. Fourth, we will require that consortia prorate
support requested for upfront payments over at least three years if, on average, more than $50,000 in
upfront payments is requested per HCP site in the consortium.’" Fifth, upfront payments must be part of

207 As discussed above, eligible HCPs may receive support for up to $5,000 in reasonable and ordinary installation
charges. See supra section V.A.6. The limitations on upfront payments do not apply to such installation costs.
Thus, for example, eligible HCPs may receive support for reasonable and ordinary installation charges up to an
undiscounted cost of $5,000 even if they are seeking support for an internet access service at speeds that are 1 Mbps
or less (symmetrical). Similarly, eligible HCPs may apply as individual applicants (rather than as part of consortium
applications), and still receive support for reasonable and ordinary installation charges up to $5,000.

% USAC Nov. 16 Data Letter at 2.
> See supra section V.A.6.
310 See supra section V.A 2.

' Pilot Evaluation, 27 FCC Red at 9436-37, paras. 81-83 (lower rates, higher bandwidth, better service quality);
id. at 9435, para. 77 (availability of administrative resources to smaller HCPs); id. at 9437, para. 82 (willingness of
vendors to serve remote sites).

>12 See infira section VI.C.4 (discussion of multi-year commitments).

>3 For example, if an eligible hospital owns an eligible rural health clinic which is located in a different town, the

$50,000 limit would apply separately to the hospital and to the rural health clinic The $50,000 limit only applies to
upfront payments, not recurring charges. Furthermore, $50,000 is an average per site limit; it is not a limit on the
upfront payments that can be requested for any individual HCP. We apply this methodology in order to ensure that
HCPs located in areas where access to broadband facilities is particularly expensive to obtain can participate in
consortia. For example, if a consortium has four sites, upfront payments for the consortium must be prorated over at
least three years if the amount of upfront support requested is more than $200,000 ($50,000 x 4). Within the
consortium, one site may need $100,000 in build-out costs, and another may only require $25,000.

16764



Federal Communications Commission FCC 12-150

a multi-year contract.”'* At $50,000 per site, $50 million per year would provide upfront support to 1,000

HCP sites. Given that total participation in the Pilot Program since 2006 has been approximately 3,900
providers to date,’"” we believe this is an adequate level of funding to meet HCP needs in the immediate
future; we can revisit this conclusion if experience under the new program proves otherwise.

191.  We do not adopt a per-provider cap for upfront payments at this time. Although most
HCPs in the Pilot Program were able to obtain any necessary build-out at a cost below $50,000, a small
percentage of HCPs incurred very high build-out costs.”"® Requiring these HCPs to apply as part of
consortia should help them to obtain service at a lower cost; however, adopting a per-provider cap could
have the unintended consequence of excluding the highest-cost HCPs from such consortia. Although we
do not adopt a per-provider cap, we note that because the HCP will be responsible for paying a substantial
contribution towards the cost of services received (i.e., 35 percent), we anticipate that consortia will have
every incentive to obtain the lowest prices possible. "’

192.  Finally, as discussed below in section VI.C.4, consortia that seek certain types of upfront
payments will be subject to additional reporting requirements and other safeguards to ensure effective use
of support.*'®

E. Eligible Service Providers

193.  Background. In the NPRM, the Commission proposed to allow Broadband Services
Program participants to seek supported services from any broadband provider, consistent with section
254(h)(2)(A),”" as long as the participant selects the most cost-effective option to meet its health care
needs.”*” The Commission noted that it had previously permitted HCPs to seek discounts on “the most
cost-effective form of Internet access, regardless of the platform.””*' Furthermore, the Commission
proposed to allow eligible HCPs to receive support for the lease of dark or lit fiber from any provider,
including dark fiber that may be owned by state, regional or local governmental entities.’*

194.  Discussion. We conclude that eligible service providers for the Healthcare Connect Fund
shall include any provider of equipment, facilities, or services that are eligible for support under the
program, provided that the HCP selects the most cost-effective option to meet its health care needs.’”

> We do not dictate the form of agreement that HCPs may use to obtain services that include such upfront
payments.

> USAC Nov. 16 Data Letter at 1.

91d. at 3.

317 See infra section VI.D.

> See infra para. 296.

947 U.S.C. § 254(h)(2)(A).

320 NPRM, 25 FCC Red at 9410, para. 98; id. at 9443, App. A (proposed § 54.635 (Eligible Service Providers)).

21 Id. at 9410, para. 98 & n.185 (citing 2003 Order and Further Notice, 18 FCC Red at 24561, para. 28, and 2007
Pilot Program Selection Order, 22 FCC Red at 20367-68, para. 16).

2 Id. at 9411, para. 101.

33 See 2006 Pilot Program Order, 21 FCC Red at 11114, para. 11 (allowing HCPs to choose any “provider of
broadband connectivity needed to provide telehealth, including telemedicine, services™); 2007 Pilot Program
Selection Order, 22 FCC Red at 20403, para. 83, n.268 (noting that “service provider” for the Pilot Program refers
to any eligible provider of equipment, facilities, or services). For simplicity, we use the term “service provider” and
the provision of “services” to include the provision of such items as equipment and the construction or upgrade of
facilities (e.g., an IRU) by a vendor to an eligible HCP or HCP consortium. For a summary of invoicing and
payment procedures in the existing RHC programs, see USAC RHC Process Overview,

(continued...)
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We reiterate that eligible services may be provided through any available technology, consistent with our
competitive neutrality policy.”** Commenters generally support a broad definition of eligible service
providers, and state that allowing a wide variety of vendors will provide more competing options and thus
will be more cost-effective.”” We note that the Pilot Program, which allowed similar flexibility, had over
120 different vendors win contracts to provide services.’*®

195.  We also adopt the NPRM proposal to allow eligible HCPs to receive support for the lease
of dark or lit fiber from any provider, including dark fiber that may be owned by state, regional or local
governmental entities,”*” and conclude that eligible vendors are not limited to telecommunications carriers
or other types of entities historically regulated by the Commission.”*® Both non-profit (e.g., Internet2 and
NLR) and commercial service providers are eligible to participate. As discussed below in section
VI.A.1.a, however, we will not allow a state government, private sector, or other non-profit entity to
simultaneously act as a Consortium Leader/consultant and potential service provider, in order to preserve
the integrity of the competitive bidding process.”” We emphasize that HCPs must select the most cost-
effective bid, and are under no obligation to select a particular vendor merely due to its “non-profit” status
or its receipt of other federal funding (e.g., BTOP grants, or Connect America Fund support), although we
anticipate that providers who receive other federal funding may be in a position to provide services to
HCPs at competitive rates.

(Continued from previous page)

http://www.universalservice.org/_res/documents/rhc/pdf/handouts/RHC-Welcome-Packet.pdf (last visited Oct. 18,
2012).

32 See, e.g., TIA PN Comments at 9 (noting that section 254 of the Communications Act requires that competitively
neutral rules govern access to advanced telecommunications and information services for HCPs); WNYRAHEC PN
Comments at 5 (recommending that the Commission remain technology neutral and provide flexibility in the
program for technology advancements); IRHN PN Comments at 9 (stating that it was the allowance of “any
currently available technology,” in part, that enabled IRHN to implement a hybrid network that makes cost-effective
use of a variety of technologies). The Pilot Program allowed projects to use “any currently available technology.”
2007 Pilot Program Selection Order, 22 FCC Rced at 20376-77, para. 40.

325 See CTN Comments at 23; NCTN Comments at 2 (supporting the proposal for discounts to be distributed to all
types of service providers, which would help support broadband provided by municipalities and other non-
traditional service providers); IRHN Comments at 16 (arguing that the capability for the use of non-traditional as
well as traditional providers will measurably shorten the timeframe required to meet the nation’s broadband
objectives); RNHN Comments at 16 (stating that it does not matter which service provider offers connection, and by
allowing legal latitude the FCC will serve the public interest by increasing option and reducing costs); WWHI
Comments at 4 (arguing that limitations on service providers will only serve to increase costs to HCPs, and the
Commission should allow for as many competing options as are feasible); IHS Comments at 7.

32 pilot Evaluation, 27 FCC Red at 9436-37, para. 81.
2T NPRM, 25 FCC Red at 9411, para. 101.

328 Cf CENIC Jan. 13, 2011 Ex Parte at 1 (expressing concern that proposed definition of eligible service provider
might be too narrow to include connections to state and regional nonprofit educational backbone networks). We use
the terms “vendor” and “service provider” interchangeably in this order, and these terms include vendors of (1)
network equipment supported as discussed in section V.B and (2) inputs necessary for the construction of HCP-
constructed and owned facilities as discussed in section IV.C. Although an eligible vendor need not be a
telecommunications carrier or other traditional telecommunications provider, for administrative purposes all vendors
that participate in the Healthcare Connect Fund must obtain a Service Provider Identification Number (SPIN) from
USAC. See infra section VL.C.1.

32 See infra section VI.A.1.a.
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VI FUNDING PROCESS

196.  USAC shall, working with the Bureau, develop the necessary application, competitive
bidding, contractual, and reporting requirements for participants to implement the requirements set forth
below to ensure the objectives of the program are met. A summary of the application process is provided
in Appendix A.

A. Pre-Application Steps
1. Creation of Consortia

197.  The Healthcare Connect Fund will provide support for both individual applications and
consortium applications. With the reforms we adopt today, we encourage eligible entities to seek funding
from the new program by forming consortia with other HCPs in order to obtain higher speed and better
quality broadband and to recognize efficiencies and lower costs. For purposes of Healthcare Connect
Fund, a “consortium” is a group of multiple HCP sites that choose to request support as a single entity.”*

a. Designation of a Consortium Leader

198.  Background. In the Pilot Program, each project was required to identify an organization
that would be legally and financially responsible for conduct of activities supported by the Fund (the
“lead entity””).”' In addition, each lead entity was required to identify an individual (the “project
coordinator””) who would be the point of contact for the project in its interactions with USAC. Consistent
with Commission practice in the E-rate program, the Pilot Program allowed certain entities other than
eligible HCPs (i.e. state organizations, public entities and non-profits) to act as administrative agents for
eligible HCPs within a project.’*

199.  In the NPRM, the Commission proposed that consortium applicants for the proposed
Health Infrastructure Program designate a lead entity that would be responsible for completing the
application process. The Commission also proposed, similar to the Pilot Program, that state
organizations, public entities and non-profits be allowed to apply on behalf of eligible HCPs as part of a
consortium (i.e. as lead entities) to function in an administrative capacity for eligible HCPs within the
consortium. The Commission noted, however, that such state organizations, public entities and non-
profits would be prohibited from receiving any funding because they are not eligible HCPs. Instead, the
NPRM proposed that the full value of any discounts, funding, or other program benefits secured by a state
organization, public sector (governmental) entity or non-profit entity acting as a consortium leader would
be passed on to the consortium members that are eligible HCPs.>*

200.  Discussion. Each consortium seeking support from the Healthcare Connect Fund must
identify an entity or organization that will be the lead entity (the “Consortium Leader”). As a preliminary
matter, we note that the consortium and the Consortium Leader can be the same legal entity, but are not
required to be. For example, the consortium may prefer to designate one of its HCP members as the
Consortium Leader or, as described below, an ineligible state or Tribal government agency or non-profit
organization.

201.  The consortium need not be a legal entity, although the consortium members may wish to
form as a legal entity for a number of reasons. For example, if the consortium itself is to be legally and
financially responsible for activities supported by the Fund (i.e. serve as the “Consortium Leader”), the

330 See Appendix D, 47 C.F.R. § 54.630(a).

31 2006 Pilot Program Order, 21 FCC Red at 11116, para. 17.

332 2007 Pilot Program Selection Order, 22 FCC Red at 20396-97, paras. 72-73.

333 NPRM, 25 FCC Red at 9384, para. 27.
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consortium should constitute itself as a legal entity.”** In addition, the consortium may wish to constitute
itself as a legally recognized entity to simplify contracting with vendors (i.e. if the consortium is not a
legal entity, each individual participant may need to sign an individual contract with the service provider,
or one of the consortium members may need to enter into a master contract on behalf of all of the other
members).

202.  The Consortium Leader may be the consortium itself (if it is constituted as a legal entity),
an eligible HCP participating in the consortium, or an ineligible state organization, public sector
(governmental) entity (including a Tribal government entity), or non-profit entity. An eligible HCP may
serve as the Consortium Leader and simultaneously receive support. If an ineligible entity serves as the
Consortium Leader, however, the ineligible entity is prohibited from receiving support from the
Healthcare Connect Fund,” and the full value of any discounts, funding, or other program benefits

secured by the ineligible entity must be passed on to the consortium members that are eligible HCPs.>*

203.  Certain state organizations, public sector entities (including Tribal government entities),
or non-profit entities may wish to perform multiple roles on behalf of consortia, including (1) serving as
lead entities; (2) providing consulting assistance to consortia; and/or (3) serving as a service provider
(vendor) of eligible services or equipment for which consortia are seeking support. Potential conflict of
interest issues arise in the competitive bidding process, however, if an entity serves a dual role as both
Consortium Leader/consultant and potential service provider. The potential conflict is that the selection
of the service provider may not be fair and open but may, in fact, provide an unfair advantage to the lead
entity as service provider.

204.  For that reason, we conclude that state organizations, public sector entities, or non-profit
entities may serve as lead entities or provide consulting assistance to consortia if they do not participate as
potential vendors during the competitive bidding process.”®’ Conversely, if such entities wish to provide
eligible services or equipment to consortia, they may not simultaneously serve as project leaders, and may
not provide consulting or other expertise to the consortium to assist it in developing its request for
services.”*® This restriction does not prohibit eligible HCPs from conducting general due diligence to
determine what services are needed and to prepare for an RFP. Part of such due diligence may involve
reaching out to known service providers — including state or other public sector entities — that serve the
area to determine what services are available. Nor does the restriction prevent a service provider, once

3 See infra para. 206 (providing additional information on legally and financially responsible entities within a
consortium).

335 See infra section [V.B.2.

53¢ NPRM, 25 FCC Red at 9384, para. 27; see Appendix D, 47 C.F.R. § 54.631(b); compare 47 C.F.R. § 54.519 (E-

rate). For example, suppose that Consortium A is comprised of a group of eligible HCPs. Consortium A designates
B, a non-profit organization that is not itself an eligible HCP, as its Consortium Leader. B is not eligible to receive
support from the Healthcare Connect Fund. However, Consortium A may receive support from the Healthcare
Connect Fund, including support for shared services and equipment, and B may administer the services and
equipment on behalf of Consortium A.

37 See infra section VI.B.3 (requiring applicants to submit “Declaration of Assistance”).

33¥ We note that this restriction should not be an issue for eligible HCPs who are currently participating in, or wish

to join, Pilot Program networks, because those networks have already completed competitive bidding under Pilot
Program rules, and we adopt a competitive bidding exemption below for services provided under current Pilot
Program contracts. Furthermore, Pilot Project Consortium Leaders generally are not service providers themselves,
but instead negotiated contracts with vendors who actually received the Pilot Program funding. We also note that
this should not be an issue for federal HCPs who are required to purchase supported services from a federal master
contract, as we provide a competitive bidding exemption for such providers below. See infira section VI.B.6.b.
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selected through a fair and open competitive bidding process, from assisting an eligible HCP with
implementing the purchased services.

205.  We recognize that certain state governmental entities, for example, may be large enough
to institute an organizational and functional separation between staff acting as service providers and staff
providing application assistance. Consistent with current practice in the E-rate program, we will allow
state organizations, public sector entities, or non-profit entities, if they so choose, to obtain an exemption
from this prohibition by making a showing to USAC that they have set up an organizational and
functional separation. This exemption, however, must be obtained before the consortium begins
preparing its request for services. Examples of appropriate documentation for such a showing include
organizational flow charts, budgetary codes, and supervisory administration.

206.  The Consortium Leader’s responsibilities include the following:

o Legal and Financial Responsibility for Supported Activities. The Consortium Leader is the
legally and financially responsible entity for the conduct of activities supported by the Fund.
By default, the Consortium Leader will be the responsible entity if audits or other
investigations by USAC or the Commission reveal violations of the Act or our rules by the
consortium, with the individual consortium members being jointly and severally liable if the
Consortium Leader dissolves, files for bankruptcy, or otherwise fails to meet its obligations.
We recognize that in some instances, a consortium may wish to have a Consortium Leader
serve only in an administrative capacity and to have the consortium itself, or its individual
members, retain ultimate legal and financial responsibility. Except for the responsibilities
specifically described below, we will allow consortia to have flexibility to allocate legal and
financial responsibility as they see fit, provided that this allocation is memorialized in a
formal written agreement between the affected parties (i.e. the Consortium Leader, and the
consortium as a whole and/or its individual members), and the written agreement is submitted
to USAC for approval with or prior to the Request for Services (Form 461). The agreement
should clearly identify the party(ies) responsible for repayment if USAC is required, at a later
date, to recover disbursements to the consortium due to violations of program rules. USAC is
directed to provide, in writing by the expiration of the 28-day competitive bidding period,
either approval or an explanation as to why the agreement does not provide sufficient clarity
on who will be responsible for repayment. If USAC provides such comments, it shall provide
the Consortium Leader with a minimum of 14 calendar days to respond. USAC is prohibited
from issuing a funding commitment to the consortium until the Consortium Leader either
takes on the default position as responsible entity, or provides an agreement that adequately
identifies alternative responsible party(ies).

e Point of Contact for the FCC and USAC. The Consortium Leader is responsible for
designating an individual who will be the “Project Coordinator” and serve as the point of
contact with the Commission and USAC for all matters related to the consortium. The
Consortium Leader is responsible for responding to Commission and USAC inquiries on
behalf of the consortium members throughout the application, funding, invoicing, and post-
invoicing period.

o Typical Applicant Functions, Including Forms and Certifications. The Consortium Leader is
responsible for submitting program forms and required documentation and ensuring that all
information and certifications submitted are true and correct. As stated above, this

>3 See USAC web site on Educational Service Agencies, http://www.usac.org/sl/applicants/beforeyoubegin/esa.aspx

(last visited Dec. 3, 2012) (discussing how state educational agencies may avoid conflicts of interest in the E-rate
program).
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responsibility may not contractually be allocated to another entity. The Consortium Leader
may be asked during an audit or other inquiry to provide documentation that supports
information and certifications provided. The Consortium Leader must also collect and retain
a Letter of Agency (LOA) from each member, as discussed below.

o Competitive Bidding and Cost Allocation. The Consortium Leader is responsible for ensuring
that the competitive bidding process is fair and open and otherwise complies with
Commission requirements. If costs are shared by both eligible and ineligible entities, the
Consortium Leader must also ensure that costs are allocated in a manner that ensures that
only eligible entities receive the benefit of program discounts.

e Invoicing. The Consortium Leader is responsible for the invoicing process, including
certifying that the participant contribution has been paid and that the invoice is accurate.

o Recordkeeping, Site Visits, and Audits. The Consortium Leader is also responsible for
compliance with the Commission’s recordkeeping requirements, and coordinating site visits
and audits for all consortium members, as outlined in section VIL.A of this Order.”*

b. Participating Health Care Providers

207.  Next, the consortium should identify all HCPs who will participate. The Consortium
Leader will need to provide this information to USAC in order to request program support. We intend for
eligible HCPs to have broad flexibility in organizing consortia according to their health care needs. For
example, a consortium may be a pre-existing organization formed for reasons unrelated to universal
service support (e.g. a regional telemedicine network, a statewide health information exchange), or a
group newly formed for the purpose of applying for Healthcare Connect Fund support. Consortium
members may be affiliated (formally or informally) or unaffiliated. As discussed above, ineligible HCPs
may participate in consortia, although they are not eligible to receive support and must pay full cost (fair
share) for all services received through the consortium.*"'

c. Letters of Agency

208.  Background. Under the Pilot Program, each consortium applicant was required to
include with its FCC Form 465 (the request for services) a Letter of Agency from each participating
health care facility to authorize the lead project coordinator to act on its behalf. The purpose of the LOA
requirement was to demonstrate that each HCP had agreed to participate in the applicant’s network and to
avoid improper duplicate support for HCPs participating in multiple Pilot networks or in the RHC
Telecommunications or Internet Access Programs.>** In the NPRM, the Commission proposed that as
part of the initial application phase for infrastructure projects, applicants must identify (1) all eligible
HCPs on whose behalf funding is being sought, and (2) the lead entity that will be responsible for
completing the application process.”* In addition, the NPRM proposed that the Commission require, as
in the Pilot Program, that the application include a LOA from each participating HCP, confirming that the
HCP has agreed to participate in the applicant’s proposed network, and authorizing the lead entity to act

0 See infra section VILA.

M See supra para. 11 and nn.18-19 (listing types of eligible health care providers).
2007 Pilot Program Selection Order, 22 FCC Rcd at 20406, para. 87.
See NPRM, 25 FCC Rcd at 9384, para. 26.

542

543
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as the HCP’s agent for completing the application process.”** In the July 19 Public Notice, the Bureau
asked for additional comment on the proposed LOA requirement.”*

209.  Discussion. The letter of agency requirement helps ensure that participating entities are
eligible to receive support, and that the HCPs have given the project leaders the necessary authorization to
act on their behalf. After considering our experience in the Pilot Program, and reviewing the comments
filed regarding letters of agency, we conclude that each Consortium Leader must secure the necessary
authorizations through an LOA from each HCP seeking to participate in the applicant’s network that is
independent of the Consortium Leader. LOAs are not required for those participating HCP sites that are
owned or otherwise controlled by the Consortium Leader (and thus are not “independent”).** Similarly,
one LOA is sufficient for multiple HCP sites that are owned or otherwise controlled by a single
consortium member.

210.  We adopt an approach that creates a two-step process of LOAs: in the first step, a
Consortium Leader must obtain LOAs from members to seek bids for services, and in the second step, the
Leader must obtain LOAs to apply for funding from the program. This two-step approach addresses an
issue that arose in the Pilot Program, where some prospective member HCPs were reluctant to provide
LOAs that would commit them to participate in a consortium network before they knew the pricing of
services from prospective bidders. Under the Healthcare Connect Fund, we require that each Consortium
Leader secure authorization, the required certifications,™’ and any supporting documentation from each
consortium member (i) to submit the request for services on its behalf (Form 461) and prepare and post
the request for proposal on behalf of the member for purposes of the Healthcare Connect Fund and (ii) to
submit the funding request (Form 462) and manage invoicing and payments, on behalf of the member.>**
The first authorization is required prior to the submission of the request for services (Form 461), while the
second authorization is only required prior to the submission of the request for funding (Form 462). An
applicant may either secure both required authorizations upfront or secure each authorization as
needed.” Consortium Leaders may also obtain authorization, the required certifications, and any
supporting documentation from each member to submit Form 460, if needed, to certify the member’s
eligibility to participate in the Healthcare Connect Fund. > If the Consortium Leader does not obtain
such authorization for a given member, that member will have to submit its own Form 460. In addition,
we delegate authority to the Bureau to develop model language for the LOA required for each of the
above authorizations.

544 1d.

3% July 19 Public Notice, 27 FCC Red at 8188-90, para. 6.

346 See, e. g., CCHCS PN Comments at 2.

%7 The consortium may decide that the Consortium Leader should have sole legal and financial responsibility for

making certain certifications (e.g., certifying that the service provider selected is the most cost-effective service
provider available). In that case, the consortium may wish to omit this certification from member LOAs. We will
allow such arrangements as long as a formal written agreement makes the division of responsibilities clear. See
para. 206 above.

8 See Appendix D, 47 C.F.R. §§ 54.532 (Letters of agency), 54.642(e)(1) and 54.643(a)(2) (certifications);

Appendix E, Forms 461 and 462.

3% Under the two-step process, the Administrator may only issue a funding commitment after the Consortium

Leader secures and submits the required second LOA. Although the two-step process provides consortia with
additional flexibility, it may increase the amount of time needed to obtain funding.

330 See Appendix D, 47 C.F.R. § 54.601(b).
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211.  In addition to the necessary authorizations, the LOA must include, at a minimum, the
name of the entity filing the application (i.e., lead applicant or consortium leader); name of the entity
authorizing the filing of the application (i.e., the participating HCP/consortium member); the physical
location of the HCP/consortium member site(s);” the relationship of each site seeking support to the lead
entity filing the application; the specific timeframe the LOA covers; the signature, title and contact
information (including phone number, mailing address, and email address) of an official who is
authorized to act on behalf of the HCP/consortium member; signature date; and the type of services
covered by the LOA.>* For HCPs located on Tribal lands, if the health care facility is a contract facility
that is run solely by a Tribal Nation, the appropriate Tribal leader, such as the Tribal Chairperson,
President, or Governor, or Chief, shall also sign the LOA, unless the health care responsibilities have been
duly delegated to another Tribal government representative.”> In all instances, electronic signatures are
permissible.”**

212.  The approach we adopt today addresses many of the concerns expressed by commenters,
while still ensuring applicants have the necessary authority to act on behalf of their members. Some
commenters correctly point out that under the Pilot Program, an HCP was often reluctant or unable to
execute an LOA that required the HCP to agree to participate in a network before accurate pricing was
available.” Other commenters stressed that requiring LOAs as part of the Form 465 submission was a
net benefit because it enabled the project to “vet” the eligibility of interested HCPs at the outset of the
application process.”® We conclude that the adopted approach provides flexibility to allow consortium
applicants to tailor the LOA process to meet the needs of their members, within the necessary constraints
set forth above.

2. Determination of Health Care Provider Eligibility

213.  Background. Section 254(h)(7)(B) of the Act restricts eligibility for support to specific
types of HCPs.” Under current procedures, the timing of the eligibility determination can create
difficulties for applicants. In both the existing RHC programs and in the Pilot Program, applicants submit
information on HCP eligibility to USAC with the “request for services” (the information to be provided to
potential vendors for competitive bidding).>® Thus, HCPs must prepare and submit a request for services
(and in many cases, an RFP) before knowing whether they are eligible for the program. Furthermore,
HCPs must wait until USAC can confirm eligibility before they can complete the competitive bidding
process and begin receiving support. In the Pilot Program, for example, the GAO found that 25 Pilot

33! The HCP should provide sufficient information regarding its physical location in order to allow USAC to

determine whether a particular site qualifies as “rural.” See Appendix D, 47 C.F.R. § 54.600. For example, if the
site’s mailing address does not correspond to its street address, the street address should be provided. If the site is so
rural that it does not have a street address, other geolocation information may be provided (e.g., latitude/ longitude
data). HCPs applying for sites that do not have a street address are encouraged to contact USAC for further
guidance on how to provide physical location information.

352 See 2007 Pilot Program Selection Order, 22 FCC Red at 20406, para. 87 n.290.

553 1d.

334 See Appendix D, 47 C.F.R. § 54.680.

333 See, e. g., Geisinger PN Comments at 2-3; RWHC PN Comments at 2; SWTAG PN Comments at 2.

336 See ITN PN Comments at 1; OHN PN Comments at 2; WNYRAHEC PN Comments at 2.

7 See supra para. 11 and nn.18-19 (listing types of eligible health care providers).

338 See 47 C.F.R. § 54.603(b).
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projects initially included an entity that was later determined to be ineligible, and that 36 projects were
delayed by difficulties in compiling and submitting the documentation needed to establish eligibility.”*’

214.  Discussion. Consistent with other measures we adopt to improve the efficiency and
operation of the Healthcare Connect Fund, we institute a new process for obtaining faster eligibility
determinations from USAC by permitting HCPs to submit Form 460 at any time during the funding year
to certify to the eligibility of particular sites. By separating the eligibility determination from the
competitive bidding process, we provide HCPs with the option of receiving an eligibility determination
before they move forward with preparing an application for funding.’® HCPs who have previously
received an eligibility determination from USAC (i.e. HCPs who already participate in the existing RHC
programs) are not required to submit a Form 460 prior to submission of a Form 461. All HCPs, however,
are required to submit an updated Form 460 within 30 days of a material change, such as a change in the
HCP’s name, site location, contact information or eligible entity type, or for non-rural hospitals, an
increase in the number of licensed patient beds such that the hospital goes from having fewer than 400
licensed beds to 400 or more licensed beds.

215.  For each HCP listed, applicants will be required to provide the HCP’s address and
contact information, identify the eligible HCP type, provide an address for each physical location that will
receive supported connectivity, provide a brief explanation for why the HCP is eligible under the Act and
the Commission’s rules and orders, and certify to the accuracy of this information under penalty of
perjury.’®" Consortium leaders should obtain supporting information and/or documents to support
eligibility for each HCP when they collect LOAs; leaders also may be asked for this information during
an audit or investigation. USAC should notify each applicant of its determination (or whether it needs
additional time to process the form) within 30 days of receipt of Form 460. We caution applicants that it
is their obligation to submit accurate information and certifications regarding their eligibility. Because
HCP eligibility is limited by the Act, the Commission does not have discretion to waive eligibility
requirements, and must recover any support erroneously disbursed to ineligible entities.”® We direct
USAC to assign a unique identifying number to each HCP location in order to facilitate tracking of the
location throughout the application process.

3. Technology Planning

216.  Background. The level of formal technology planning required for support in the current
RHC program currently varies, depending on the program under which the HCP is receiving support. In
the Telecommunications and Internet Access Programs, applicants are not required to provide any
specific evidence of technology planning. USAC encourages participants to describe their needs in
general terms (rather than requesting a specific service or bandwidth) because the competitive bidding

%% GAO Report at 36-37; CHCC/RMHN PN Comments at 2.

360 See ITN PN Comments at 1 (the benefit of identifying and thoroughly vetting the eligibility of interested HCPs

from the outset far outweighs the additional administrative efforts). Applicants may also submit Form 460 at the
same time as the funding request.

3! HCPs who have questions regarding their eligibility for the program may wish to contact USAC for additional

guidance in advance of filing the form. For community mental health centers, USAC requires applicants to
complete an additional check-off form listing the services offered at the facility. See USAC Community Mental
Health Center Certification, available at
http://www.universalservice.org/_res/documents/rhe/pdf/forms/2012/CMHC-Certification.pdf (last visited Dec. 3,
2012). We delegate authority to the Bureau to provide any further guidance needed on the documentation that
applicants may provide to demonstrate their eligibility.

382 See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Memorandum Opinion and Order,

15 FCC Red 7170, 7178, para. 13 (1999).
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process may reveal that a vendor can meet their needs through a different service at a lower cost.”® In
contrast, Pilot projects were required to identify goals and objectives of the proposed network; identify a
strategy for aggregating the specific needs of HCPs (including providers that serve rural areas) within a
state or region; and identify a strategy for leveraging existing technology to adopt the most efficient and
cost effective means of connecting those providers.”®* In the NPRM, the Commission proposed that
infrastructure projects be required to specify, as part of the project description, how the dedicated
broadbansc615network will be used by eligible HCPs for health IT to improve or provide health care
delivery.

217.  Discussion. We encourage all applicants to carefully evaluate their connectivity needs
before submitting an application. We decline at this time to require applicants in the Healthcare Connect
Fund to submit technology plans with their requests for service, but we may re-evaluate this decision in
the future based on experience with the new program. Our goal is reduce administrative burdens and
delay associated with participating in the Healthcare Connect Fund, especially for the HCPs with the
fewest resources and greatest need to participate.

218.  The record indicates that HCPs are a diverse group with a diverse set of needs.’*® Our
intent, consistent with precedent, is to allow HCPs to identify their specific broadband needs, which,
together with the competitive bidding requirements and the required HCP 35 percent contribution, will
help ensure that universal services funds are used most cost-effectively. We recognize that the amount of
planning required will vary depending on a number of factors, such as the HCP’s size and planned
utilization of health IT, and that the amount of IT expertise and other resources available for formal
planning will vary widely between different types of HCPs.”®” In the planning process, applicants may
wish to consider questions such as the following:

e What applications do we plan to use over our broadband connection (e.g. exchange of EHRs,
videoconferencing, image transfers, and other forms of telehealth or telemedicine)? How do
these applications fit into our overall strategy to improve care and/or generate cost savings?
How many users do we need to support for each application?

e What broadband services do we need to support the planned applications and users?
e Do we have a plan to train our staff to use the applications?
e Do we have the necessary IT resources to deploy the broadband services and applications?

e Have we considered the benefits and drawbacks of short-term versus multi-year contracts
(e.g. cost savings in long-term contracts versus potential decreases in prices, technology
advances, and termination fees)?

e How will we pay for the undiscounted portion of supported services and equipment, and any
unsupported costs?

363 Universal Services Administrative Company, Welcome Packet at 7, available at

http://www.usac.org/ res/documents/rhc/pdf/handouts/RHC-Welcome-Packet.pdf.

3% 2006 Pilot Program Order, 21 FCC Red at 11116, paras. 16-17.

365 NPRM, 25 FCC Red at 9394, para. 53.

366 See generally Pilot Evaluation, 27 FCC Red at 9406-92, 9419-25, paras. 34-42, 52-62; Needs Assessment
(Appendix B), paras. 21-27.

%7 Needs Assessment (Appendix B), paras. 21-27; Pilot Evaluation, 27 FCC Red at 9435, 9438, paras. 78, 86.
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e Should we consider joining with other HCPs to apply as a consortium? If a consortium,
should we include other HCPs?

e  What resources are available to help us?

219.  We encourage prospective applicants to consult available resources, including those
previously published by the Commission and resources available through HHS, in conducting their
technology planning.*®®

4. Preparation for Competitive Bidding

220.  Background. Under existing rules, during the competitive bidding process, applicants
must select the “most cost-effective” method of providing services.® Applicants must certify that they
have selected the most cost-effective bid on their requests for funding.’”® In addition, Pilot participants
must submit competitive bidding documentation with their funding requests.

221.  Discussion. The Commission has defined “cost-effective” for purposes of the existing
RHC support mechanism as “the method that costs the least after consideration of the features, quality of

368 A number of resources are available to help HCPs in evaluating health IT and broadband needs. A few of them

include the following:

Broadband and health care: A discussion of the broadband needs of HCPs appears in the health care chapter of the
National Broadband Plan (www.broadband.gov/plan/issues/healthcare.html) (last visited Dec. 17, 2012); the OB/
Health Care Technical Paper , (http://download.broadband.gov/plan/fcc-omnibus-broadband-initiative-(obi)-
working-reports-series-technical-paper-health-care-broadband-in-america.pdf) (last visited Dec. 17, 2012); the Pilot
Evaluation (www.fcc.gov/document/rural-health-care-pilot-program-evaluation-staff-report) (last visited Dec. 17,
2012); and the Needs Assessment (Appendix B).

Electronic health records: HHS’s Office of the National Coordinator for Health Information Technology (ONC) is
the principal federal entity charged with coordination of nationwide efforts to implement and use the most advanced
health information technology and the electronic exchange of health information. ONC has funded 62 Regional
Extension Centers (RECs) to help more than 100,000 primary care providers adopt and use EHRs. REC services
include outreach and education, EHR support (such as working with vendors, or helping providers choose a certified
EHR system), and technical assistance in implementing health IT and using it in a meaningful way to improve care.
A listing of RECs is available at http://www.healthit.gov/providers-professionals/regional-extension-centers-recs
(last visited Dec. 3, 2012).

Telehealth: The Office for the Advancement of Telehealth (OAT) promotes the use of telehealth technologies for
health care delivery, education, and health information services. The office is part of the Office of Rural Health
Policy, located within HHS’s Health Resources and Services Administration (HRSA). HRSA’s mission is to assure
quality health care for underserved, vulnerable, and special needs populations. See Health Resources and Services
Administration, Telehealth, http://www.hrsa.gov/ruralhealth/about/telehealth/ (last visited Nov. 8, 2012).

As part of its mission, OAT funds 15 Telehealth Resource Centers nationwide. These include 12 Regional Centers,
all with different strengths and regional expertise, and 3 National Centers which focus on areas of technology
assessment, telehealth policy and technical assistance regarding state policies affecting the use and deployment of
telehealth services. See Telehealth Resource Centers, http://www.telehealthresourcecenter.org/ (last visited Dec. 17,
2012).

Health IT for rural HCPs: The National Rural Health Resource Center (NRHRC) is a technical assistance and
knowledge center focusing on rural health, including the area of health information technology. The NRHRC
provides a number of resources for rural HCPs, including the Health Information Technology Toolkit for rural HCPs
at http://www.raconline.org/hit/. See generally http://www.ruralcenter.org/hit (last visited Dec. 17, 2012).

%9 47 C.F.R § 54.603(b)(4).
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transmission, reliability, and other factors that the HCP deems relevant to . . . choosing a method of
providing the required health care services.””’' The Commission does not require HCPs to use the
lowest-cost technology because factors other than cost, such as reliability and quality, may be relevant to
fulfill their health care needs.””> Furthermore, initially higher cost options may prove to be lower in the
long-run, by providing useful benefits to telemedicine in terms of future medical and technological
developments and maintenance.”” Therefore, unlike the E-rate program, the RHC program does not
require participants to consider price as the primary factor in selecting a service provider.”™ Instead,
applicants identify the factors relevant for health care purposes, and then select the lowest price bid that
satisfies those considerations. We conclude that continuing this approach is appropriate for the
Healthcare Connect Fund.

222.  Applicants must develop appropriate evaluation criteria for selecting the winning bid
before submitting a request for services to USAC to initiate competitive bidding. The evaluation criteria
should be based on the Commission’s definition of “cost-effective,” and include the most important
criteria needed to provide health care, as determined by the applicant. For smaller applicants (e.g. those
requesting support for recurring monthly costs for a single T-1 line), criteria such as bandwidth, quality of
transmission, reliability, previous experience with the service provider, and technical support are likely to
be sufficient. For more complex projects (including projects that involve designing or constructing a new
network or building upon an existing network), additional relevant non-cost factors may include prior
experience, including past performance; personnel qualifications, including technical excellence;
management capability, including solicitation compliance; and environmental objectives (if
appropriate).””

223.  Typically, an applicant will develop a scoring matrix, or a list of weighted evaluation
criteria, that it will use in evaluating bids.””® Once the applicant has developed its evaluation criteria, it
should assign a weight to each in order of importance. No single factor may receive a weight that is
greater than price. For example, if the HCP assigns a weight of 40 percent to cost, other factors must
receive a weight of 40 percent or less individually (with the total weight equaling 100%).””’ Each bid

147 CFR. § 54.615(c)(7).

372 See 2003 Report and Order and FNPRM, 18 FCC Rcd at 24576, para. 58.

373 See 2007 Pilot Program Selection Order, 22 FCC Red at 20406, para. 79.
™ Compare Universal Service First Report and Order, 12 FCC Red at 9134, para. 687, with 47 C.F.R. §
54.504(b)(2)(vii) (E-rate).

> The Commission has permitted participants in both the Telecommunications and Internet Access and the Pilot
Programs to consider these evaluation factors when reviewing and selecting bids. See Universal Service First
Report and Order, 12 FCC Red at 9134, para. 687, n.1803; 2007 Pilot Program Selection Order, 22 FCC Red at
20400, para. 78. See also Request for Review by the Department of Education of the State of Tennessee of the
Decision of the Universal Service Administrator, Request for Review by Integrated Systems and Internet Solutions,
Inc., of the Decision of the Universal Board of Directors of the National Exchange Carrier Association, Inc., CC
Docket Nos. 96-45 and 97-21, Order, 14 FCC Red 13734, 13739-40, para. 10 (1999) (Tennessee Order) (in the
context of the e-rate program, concluding that non-price evaluation factors, such as prior experience, personnel
qualifications, and management capability, may form a reasonable basis on which to evaluate whether a bid is cost-
effective).

376 Although we do not require a specific format, HCPs may contact USAC for a sample scoring sheet, keeping in

mind that the criteria should be developed based on the needs of each individual HCP, not the example provided.

77 For example, an applicant could give price a maximum of 40 points, bandwidth a maximum of 40 points, and
reliability a maximum of 20 points (for a total of 100 points maximum). However, the applicant could not give
price a maximum of 40 points, bandwidth a maximum of 41 points, and reliability a maximum of 19 points.
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received should be scored against the determined criteria, ensuring they are all evaluated equally. All
applicants who are not exempt from competitive bidding will be required to submit bid evaluation
documentation with their funding requests.

5. Source(s) for Undiscounted Portion of Costs

224.  Although applicants are not required to submit documentation regarding sources for the
undiscounted portion of costs until they complete the competitive bidding process, they should begin
identifying possible sources for their 35 percent as early as possible.””® This is especially important for
larger consortia that intend to undertake high-dollar projects. In the Pilot Program, many projects
experienced delays due, in part, to difficulty in obtaining the required contribution.’”

6. FCC Registration Number (FRN)

225.  All applicants must obtain FCC registration numbers (FRNs), if they do not have one
already. An FRN is a 10-digit number that is assigned to a business or individual registering with the
FCC, and is used to uniquely identify the business or individual in all of its transactions with the FCC.**
Obtaining an FRN is a quick, online process that can typically be completed in a manner of minutes
through the Commission’s web site.”®' Consortium applicants may obtain a single FRN for the
consortium as a whole, if desired (i.e. instead of requiring each participating HCP to obtain a separate
FRN).

B. Competitive Bidding

226.  Background. All applicants in the RHC program must seek competitive bids for
supported services and select the most “cost-effective” provider. Currently, applicants submit a “request
for services” (FCC Form 465) that includes a description of the services for which the HCP is seeking
support. FCC Form 465, along with any attachments, is posted on USAC’s web site for viewing by
interested service providers, who submit bids directly to the applicant. HCPs must wait at least 28 days
from the date on which the Form 465 is posted on USAC’s website before selecting a service provider.”*

227.  Discussion. Competitive bidding remains a fundamental pillar supporting our goals for
the Healthcare Connect Fund, as it will allow HCPs to obtain lower rates (thereby increasing access to
broadband) and increase program efficiency.” The outlines of the competitive bidding process for the
new program will remain the same as our existing programs: all HCPs will submit a request for services
for posting by USAC, wait at least 28 days before selecting a service provider, and select the most cost-
effective bid. In addition, in some circumstances, applicants will be required to prepare a formal request
for proposals as well. Below, we provide a more detailed overview of the process.

228.  While competitive bidding is essential to the program, we acknowledge that it is not
without administrative costs to participants and to the Fund. As discussed more fully in section VI.B.6.

78 Eligible sources are identified in section IV.D.3 above.

°" Rural Health Care Support Mechanism, WC Docket No. 02-60, Order, 25 FCC Red 1423, 1426, para. 5 (2010

Extension Order). We note that program rules adopted below will require HCPs to certify, when submitting
invoices to USAC, that they have paid their 35 percent minimum contribution. See Appendix D, 47 C.F.R. §
54.645.

%0 See 47 C.F.R. §§ 1.8001-1.8004.

¥ See FCC Registration web site, https://fjallfoss.fcc.gov/coresWeb/publicHome.do (last visited Dec. 3, 2012).

%2 47 C.F.R. §§ 54.603(b)(3), 54.615.

8 See supra section I1I.
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below, we conclude that in three situations, exempting funding requests from competitive bidding in the
Healthcare Connect Fund will strike a common-sense balance between efficient use of program funds and
reducing regulatory costs.”®" First, based on our experience with the Telecommunications and Internet
Access Programs, we find that it will be more administratively efficient to exempt applicants seeking
support for relatively small amounts. The threshold for this exemption is $10,000 or less in total annual
undiscounted costs (which, with a 35 percent applicant contribution, results in a maximum of $6,500
annually in Fund support). Second, if an applicant is purchasing services from a master service
agreement negotiated by a governmental entity on its behalf, and the master service agreement was
awarded pursuant to applicable federal, state, Tribal, or local competitive bidding processes, the applicant
is not required to re-undergo competitive bidding. Third, we conclude that applicants who wish to request
support under the Healthcare Connect Fund while utilizing contracts previously endorsed by USAC
(Master Services Agreements under the Pilot Program or the Healthcare Connect Fund, or evergreen
contracts in any of the health care programs, or master contracts the E-rate program) may do so without
undergoing additional competitive bidding, as long as they do not request duplicative support for the
same service and otherwise comply with all program requirements. In addition, consistent with current
RHC program policies, applicants who receive evergreen status or multi-year commitments under the
Healthcare Connect Fund are exempt from competitive bidding for the duration of the contract, as
discussed below.”® Applicants who are exempt from competitive bidding can proceed directly to
submitting a funding commitment request.

1. “Fair and Open” Competitive Bidding Process

229.  Background. In establishing the RHC support mechanism, the Commission determined
that a competitive bidding requirement was necessary to “help minimize the support required by ensuring
that rural HCPs are aware of cost-effective alternatives” and “ensure that the universal service fund is
used wisely and efficiently.”**® In the Pilot Program, competitive bidding played a key part in allowing
many HCPs to obtain lower rates for services and to realize other purchasing efficiencies.” Furthermore,
competitive bidding furthers the competitive neutrality requirement in section 254(h)(2)(A) of the Act by
ensuring that universal service support does not disadvantage one provider over another, or unfairly favor
or disfavor one technology over the other.”*®

230.  Discussion. Unless they qualify for one of the competitive bidding exemptions described
below, all entities participating in the Healthcare Connect Fund must conduct a fair and open competitive
bidding process prior to submitting a request for funding Form 462. Although it is not possible to
anticipate all possible factual circumstances that may arise during the process, we set forth here three
basic principles and some specific guidance that should help applicants comply with this requirement.”®

¥ The exemptions described below do not apply to applicants in the Telecommunications Program.

85 See infra sections VI.B.6.d, VI.C 4.

33 Universal Service First Report and Order, 12 FCC Rcd at 9134, para. 688; Federal-State Joint Board on
Universal Service, Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Transport

Rate Structure and Pricing, End User Common Line Charge, Fourth Order on Reconsideration in CC Docket No.
96-45, 13 FCC Red 5318, 5425-5426, para. 185 (1997) (Universal Service Fourth Order on Reconsideration).

¥ Pilot Evaluation, 27 FCC Red at 9436-37, paras. 81-83.
47 U.S.C. § 254(h)(2)(A).
See Appendix D, 47 C.F.R. § 54.642.

588
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231.  First, service providers who intend to bid should not also simultaneously help the HCP
choose a winning bidder.”® More specifically, service providers who submit bids are prohibited from (1)
preparing, signing or submitting an applicant’s Form 461 documents;™" (2) serving as Consortium
Leaders or other points of contact on behalf of applicants; (3) being involved in setting bid evaluation
criteria; or (4) participating in the bid evaluation or vendor selection process (except in their role as
potential vendors).””® Consultants, other third-party experts, or applicant employees who have an
ownership interest, sales commission arrangement, or other financial stake with respect to a bidding
service provider are also prohibited from performing any of the above four functions on behalf of the
applicant.’” As discussed further below, all applicants must submit a “Declaration of Assistance” with
their request for services (Form 461) to help the Commission and USAC identify third parties who
assisted in the preparation of the applications.

232.  Second, all potential bidders and service providers must have access to the same
information and must be treated in the same manner. Any additions or modifications to the documents
submitted to, and posted by, USAC must be made available to all potential service providers at the same
time and using a uniform method.”* We direct USAC to facilitate this process by allowing applicants to
submit any additions or modifications to USAC, for posting on the same web page as the originally
posted documents.

233.  Finally, as is the case in the Telecommunications, Internet Access, and Pilot Programs,
all applicants and service providers must comply with any applicable state or local competitive bidding
requirements.”” The Commission’s requirements apply in addition to, and are not intended to preempt,
such requirements.>

39 ¢f Schools and Libraries Sixth Report and Order, 25 FCC Red 18799-800, para. 86 (“an applicant violates the

Commission’s competitive bidding rules if the applicant turns over to a service provider the responsibility for
ensuring a fair and open competitive bidding process”) (discussing Request for Review by Mastermind Internet
Services, Inc., CC Docket No. 96-45, Order, 16 FCC Red 4028, 4032, para. 9 (2000)).

>%! This does not prohibit an HCP from obtaining information on its current services from its existing service

provider. In general, an existing relationship between an applicant and its existing service provider does not violate
the rule that the competitive bidding process remain fair and open. Cf. Schools and Libraries Sixth Report and
Order, 25 FCC Rcd at 18799, para. 86, n.249. But any contractual provision that would provide the incumbent
service provider an inherent advantage over other potential bidders — such as a right of first refusal for future
contracts — could impair a fair and open competitive bidding process.

%92 Cf. Schools and Libraries Sixth Report and Order, 25 FCC Red at 18799-800, para. 86.
393 Cf. Schools and Libraries Sixth Report and Order, 25 FCC Red at 18799-800, para. 86; Request for Review by
SEND Technologies, L.L.C. of the Decision of the Universal Service Administrator, CC Docket Nos. 96-45, 97-21,
Order, 22 FCC Rcd 4950, 4952-53, para. 6 (2007) (finding that applicant’s 15 percent ownership interest in service
provider resulted in a conflict of interest in service provider resulted in a conflict of interest that impeded fair and
open competition); Request for Review by Approach Learning and Assessment Center, Federal-State Joint Board on
Universal Service, CC Docket No. 96-45, 22 FCC Red 5296, 5304 para. 19 (2007) (finding that when an applicant
gives an entity the ability to control the dissemination of information regarding the service requests and that entity
also participates in the competitive bidding process as a prospective service provider, the applicant impairs its ability
to hold fair and open competitive bidding process).

39 Cf. Schools and Libraries Sixth Report and Order, 25 FCC Red at 18799-800, para. 86. For clarity, this does not
prohibit applicants from seeking additional information about particular products or services during the competitive
bidding process, or potential vendors from supplying it. /d. at 18803, para. 92.

3951997 Universal Service First Report and Order, 12 FCC Red 9134, at para. 686.

396 Cf. Schools and Libraries Sixth Report and Order, 25 FCC Red at 18788, para. 55.
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2. Requests for Proposals

234.  Background. An RFP is a formal bidding document that describes a project and
requested services in sufficient detail so that potential bidders understand the scope, location, and any
other requirements. In the Telecommunications Program, an RFP is optional, but can provide an
opportunity for a HCP to specify detailed requirements about its needs.>”’ In the Pilot Program, projects
were required to submit a “scope” document that, in effect, served as an RFP.***

235.  Inthe NPRM, the Commission proposed to require participants in the health
infrastructure program to prepare a detailed RFP that provides sufficient information to define the scope
of the project, due to the complexity of infrastructure projects. The Commission proposed to exempt
infrastructure projects of $100,000 or less, or projects that are subject to mandatory state or local
procurement rules, from these requirements.”” In the July 19 Public Notice, the Bureau sought further
comment on whether it should require consortium applicants in the Broadband Services Program to
prepare an RFP, and whether the Commission should exempt consortia from the RFP requirement if they
are applying for less than a specified amount of support (e.g. $100,000).°”

236.  Discussion. We will require submission of RFPs with Form 461 for (1) applicants who
are required to issue an RFP under applicable state, Tribal, or local procurement rules or regulations; (2)
consortium applications that seek more than $100,000 in program support in a funding year; and (3)
consortium applications that seek support for infrastructure (i.e. HCP-owned facilities) as well as
services.””! Applicants who seek support for long-term capital investments, such as HCP-constructed
infrastructure or fiber IRUs, must also seek bids in the same RFP from vendors who propose to meet
those needs via services provided over vendor-owned facilities, for a time period comparable to the life of
the proposed capital investment. This is to allow USAC to determine if the option chosen is the most
cost-effective. In addition, any applicant is free submit an RFP to USAC for posting, but all applicants
who utilize an RFP in conjunction with their competitive bidding process must submit the RFP to USAC
for posting and provide USAC with any subsequent changes to the RFP. We conclude that our
requirement strikes a reasonable balance between ensuring larger consortia and the Fund benefit from the

%7 See USAC web site, “Evaluation Criteria and Service Requests,” http://www.usac.org/rhc/health-care-

providers/step02/default.aspx (last visited Dec. 17, 2012). All applicants for rural health care support are currently
required to provide a short description of its service needs on Form 465 (request for services).

% 2007 Pilot Program Selection Order, 22 FCC Rcd at 20406, para. 86 (requiring Pilot projects to “provide

sufficient information to define the scope of the project and network costs to enable an effective competitive bidding
process”).

%% The Commission noted that in federal procurements, a less stringent simplified acquisition procedure is used for

contracts of $100,000 of less. See 41 U.S.C. § 134. The Commission also recognized that in certain smaller
projects, or in projects that are subject to mandatory state or local procurement rules, the proposed RFP preparation
and distribution requirements might not be practical or cost-effective. NPRM, 25 FCC Red at 9405-6, para. 86. We
note that HCPs who are required by law to obtain services from a competitively bid federal or state government
master contract can utilize the exemption below for Government Master Service Agreements. See infra section
VILB.6.b.

899 july 19 Public Notice, 27 FCC Red at 8198, para. 11.

! pyrsuant to requirements set forth elsewhere in this order, applications seeking support for dark fiber must

include modulating equipment and other related expenses in the same RFP. Applications that include a self-
construction option must allow for the submission of bids to provide the requested services as leased services for a
period comparable to the useful life of the proposed facility. See supra sections V.A.3; IV.C.
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cost savings resulting from the RFP process, while limiting the administrative burden on individual HCPs
and smaller consortia.®””

237.  As discussed below, applicants who have or intend to issue an RFP must submit a copy
of the RFP with their request for services. We recognize that a consortium may not know the exact cost of
the project until after it completes the competitive bidding process and selects a vendor. If a consortium
chooses to forego an RFP, however, its support will be capped at $100,000.

238.  The Commission does not specify requirements for RFPs in the current RHC program,
and USAC does not approve RFPs. Therefore, applicants may prepare RFPs in any manner that complies
with program rules and any applicable state, Tribal, or local procurement rules or regulations.*”® The
RFP, however, should provide sufficient information to enable an effective competitive bidding process,
including describing the HCP’s service needs (as discussed further in the next section) and defining the
scope of the project and network costs (if applicable). The RFP should also specify the period during
which bids will be accepted.”” The RFP should also include the scoring criteria that will be used to
evaluate bids for cost-effectiveness, in accordance with the requirements described in sectionVI.A.4
above, and solicit sufficient information so that the criteria can be applied effectively. A short, simple
REP may be appropriate for smaller consortia, or for consortia whose needs are less complex.’”” We note

892 See IRHN PN Comments at 17 (RFPs provide opportunities for both traditional and non-traditional service

providers to offer competitive pricing and, in some cases, alternate approaches); OHN PN Comments at 11-12
(competitive bidding is a balancing act (higher initial administrative burden versus reduced costs to the HCPs later));
RWHC PN Comments at 4 (recommending that if the Commission does not fund administrative costs, it consider
exempting projects under $100,000 from an RFP requirement); CHCC/RMHN PN Comments at 4 (supporting
exemption from RFP requirement for projects of less than $100,000); ITN PN Comments at 3, 4 (a single HCP
should not have to go through a detailed RFP process).

93 See, e. g., Appendix D, 47 C.F.R. § 54.642(b) (prohibiting participation of potential vendors in preparing an

applicant’s request for services). See SWTAG PN Comments at 11-12 (recommending that parties be allowed to
follow/adhere the procurement policy, procedures, rules and regulations they already have in place). See also
Schools and Libraries Sixth Report and Order, 25 FCC Red 18799 para. 86 n.248 (noting that in some instances,
applicants may prepare a Request for Quotes rather than an RFP); OHN PN Comments at 11-12 (stating that in some
instances, a simpler “Request for Quotes” as opposed to a full-fledged RFP may be more suitable).

9% At the applicant’s discretion, this may be the 28-day minimum period required by Commission rules, or a period

longer than 28 days. We will not allow applicants to simply submit in the RFP “a list of all the eligible services”
under the program, as suggested by CCHCS. Such a blanket description does not provide adequate specificity to
allow bidders to prepare responsive bids, increasing the likelihood that one or more bidders will obtain access to
“inside information” in violation of the Commission’s rules. Furthermore, allowing applicants to simply submit a
list of all eligible services decreases the applicants’ incentives to conduct adequate technology planning. See
CCHCS PN Comments at 4. Cf. Request for Review by Ysleta Independent School District of the Decision of the
Universal Service Administrator, CC Docket Nos. 96-45, 97-21, Order, 18 FCC Rcd 26407, 26418-20, paras. 24-28
(2003) (Ysleta Order) (stating in the E-rate context that a request for services listing virtually all eligible products
and services violates the Commission’s competitive bidding requirements).

595 To assist applicants in preparing their RFPs, we direct the Bureau and USAC to post a representative sample of
RFPs submitted by Pilot projects (including both large and small projects) on an easily accessible page on the
Commission and USAC’s public web sites. By doing so, we do not endorse any particular RFP in either substance
or format. Applicants should tailor their RFPs to address their particular circumstances and needs. Cf: IRHN PN
Comments at 17 (suggesting that USAC post a model of a relatively simple RFP on its web site); ITN PN
Comments at 3 (requesting that an RFP template be developed).
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that consortia may choose to submit single or multiple requests for services (and multiple RFPs),
depending on the structure that makes most sense for the particular project.*”

3. USAC Posting of Request for Services

239.  Background. In the current RHC program, the first form submitted to USAC is FCC
Form 465 (Description of Services Requested & Certification Form).*”” Form 465 currently serves two
purposes: first, to certify to USAC that the HCP is eligible to receive support; and second, to request bids
for the desired services. As discussed above, in the Healthcare Connect Fund we will separate the process
(and forms) for obtaining eligibility determinations from the process of requesting bids applying for
funding. The eligibility determination process is discussed in section VI.A.2 above. In this section, we
discuss the process for initiating competitive bidding for requested services.

240.  Discussion. Applicants subject to competitive bidding must submit new FCC Form 461
and supporting documentation (as described below) to USAC. The purpose of these documents is to
provide sufficient information on the requested services to enable an effective competitive bidding
process to take place and to enable USAC to obtain certifications and other information necessary to
prevent waste, fraud, and abuse.

241.  Documents to be submitted to USAC with the “request for services” include the
following:

e Form 461. Applicants should submit Form 461, the “request for services,” to provide
information about the services for which they are seeking support. On Form 461, applicants
will provide basic information regarding the HCP(s) on the application (including contact
information for potential bidders), a brief description of the desired services, and
certifications designed to ensure compliance with program rules and minimize waste, fraud,
and abuse. An applicant must certify under penalty of perjury that (1) it is authorized to
submit the request and that all statements of fact in the application are true to the best of the
signatory’s knowledge; (2) it has followed any applicable state or local procurement rules; (3)
the supported services and/or equipment will be used solely for purposes reasonably related
to the provision of health care service or instruction that the HCP is legally authorized to
provide under the law of the state in which the services are provided and will not be sold,
resold, or transferred in consideration for money or any other thing of value; and (4) the HCP
or consortium satisfies all program requirements and will abide by all such requirements.*”®
Applicants not using an RFP should provide on Form 461 sufficient information regarding
the desired services to enable an effective competitive bidding process, including, at a
minimum, a summary of their service needs, the dates for service (including whether the
contract is potentially for multiple years), and the dates of the bid evaluation period.®”
Consortium Leaders should provide the required information on behalf of all participating
HCPs.

596 JRHN PN Comments at 16 (noting that sometimes it takes more than a single RFP (i.e. multiple consortium-level

RFPs) to achieve the consortium’s objective).
897 See 47 C.F.R. § 54.603(b).

%8 See Appendix D, 47 C.F.R. § 54.642(e)(1).

899 See Universal Service First Report and Order, 12 FCC Red at 9134, para. 686 (explaining that the request for

services “may be as formal and detailed as the health care provider desires or as required by any applicable state or
federal laws or other requirements,” but should “contain information sufficient to enable the [service provider] to
identify and contact the requester and to know what services are being requested”).
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e Applicants who include a particular service provider’s name, brand, product or service on
Form 461 or in the RFP must also use the words “or equivalent” in the description, in order
to avoid the appearance that the applicant has pre-selected the named service provider or
intends to give the service provider preference in the bidding process.”'’ In addition, an
applicant may wish to describe its needs in general terms (e.g., “need to transmit data and
medical images” rather than requesting a specific service or bandwidth), because the
applicant may not be aware of all potential service providers in its market. Using general
terms can allow an applicant to avoid inadvertently excluding a lower-cost bid from a service
provider using a newer technology.®"

e Bid Evaluation Criteria. The requirements for bid evaluation criteria are discussed in section
VI.A.4 above.

e Request for Proposal. Certain applicants must use an RFP in the competitive bidding process,
and any applicant may use an RFP. Applicants who use an RFP should submit it (along with
any other relevant bidding information) as an attachment to Form 461.°'

e Network Planning for Consortia. Consortium applicants must submit a narrative attachment
with Form 461 that includes the following information:

(1) Goals and objectives of the proposed network;

(2) Strategy for aggregating the specific needs of HCPs (including providers that serve
rural areas) within a state or region;

(3) Strategy for leveraging existing technology to adopt the most efficient and cost
effective means of connecting those providers;

(4) How the broadband services will be used to improve or provide health care delivery;

(5) Any previous experience in developing and managing health IT (including
telemedicine) programs; and

(6) A project management plan outlining the project’s leadership and management
structure, and a work plan, schedule, and budget.®”®

The above network planning requirements are consistent with those in the Pilot Program.
For purposes of the Healthcare Connect Fund, however, submission of this information is

010 Gee Request for Review of the Decision of the Universal Service Administrator by Queen of Peace High School,

CC Docket No. 02-6, Order, 26 FCC Rcd 16466, para. 1 (Wireline Comp. Bur. 2011).

811 See USAC web site on competitive bidding, http://www.universalservice.org/rhc/health-care-

providers/competitive-bidding.aspx (last visited Nov. 14, 2012).

%12 In the 1997 Universal Service Fourth Order on Reconsideration, the Commission declined to adopt a

requirement for the Fund administrator to post REPs for schools, libraries, and rural HCPs on the administrator’s
web site, due to concerns that such a requirement could impose significant costs and potential delays on the
administrator’s ability to build technical systems for the implementation of the programs. Universal Service Fourth
Order on Reconsideration, 13 FCC Rcd at 5410-13, paras. 160-62 (noting that some RFPs may number over a
hundred pages, including diagrams and specifications). Given advances in technology since 1997, we find that
posting a RFP in Adobe PDF, Word, or other formats should no longer pose difficulties for USAC, the current
administrator of the Fund. We note that the Commission and USAC now both routinely post PDF documents that
are a hundred pages or more in length, and USAC has experienced no technical difficulties in posting RFPs for the
Pilot Program on its web site.

%13 2006 Pilot Program Order, 21 FCC Red at 11117, para. 17.
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a minimum requirement, not a scoring metric for choosing funding recipients. We do not
intend for this planning to be an undue administrative burden, and will continue to allow
consortia to put forth a variety of strategies for accomplishing their goals, as the
Commission did in the Pilot Program.®**

Consortium applicants are required to use program support for the purposes described in
their narrative.®”® As discussed below in Section VII.A, all applicants are subject to the
Commission’s procedures for audits and other measures to prevent waste, fraud, and
abuse.

e Form 460. Applicants should submit Form 460 to certify to the eligibility of HCP(s) listed on
the application, if they have not previously done s0.°'°

e Letters of Agency for Consortium Applicants. Consortium applicants should submit letters of
agency demonstrating that the Consortium Leader is authorized to submit Form 461,
including required certifications and any supporting materials, on behalf of each participating
HCP in the consortium.®"”

e Declaration of Assistance. As the Commission did in the Pilot Program, we require that all
applicants identify, through a declaration of assistance, any consultants, service providers, or
any other outside experts, whether paid or unpaid, who aided in the preparation of their
applications."® The declaration of assistance must be filed with the Form 461.°"" Identifying
these consultants and outside experts facilitates the ability of USAC, the Commission, and
law enforcement officials to identify and prosecute individuals who may seek to defraud the
program or engage in other illegal acts. To ensure participants comply with the competitive
bidding requirements, they must disclose all of the types of relationships explained above.**

242.  Applicants may submit Form 461 starting 180 days before the beginning of the funding
year.””" Our experience in the Pilot Program is that it can take as long as six months for more complex

1% we recognize that existing HCP networks may already have such strategies in place. Pilot Program networks
have strategies already approved by the Commission, which may only require minor modifications or extensions in
order to add new participants to the network. Therefore, current Pilot Program consortia are not required to develop
new strategies and evaluations for purposes of meeting this requirement in the Healthcare Connect Fund; instead,
they may seek rely on existing documentation, updated as necessary to the extent they seek to extend existing
networks.

o13 Applicants will have the opportunity to amend the narrative, if needed, when they submit their requests for
funding commitments. See infra section VI.C.3.

016 Gee supra section VLLA.2.

017 See supra section VL.A.1.c.

818 See 2007 Pilot Program Selection Order, 22 FCC Red at 20415, para. 104.

819 See Appendix D, 47 C.F.R. § 54.642(e)(3).

620 See 2007 Pilot Program Selection Order, 22 FCC Red at 20415, para. 104.

82! For the first funding year only of the Healthcare Connect Fund, we anticipate that the filing window for Form

461 will open on or around July 1, 2013, rather than 180 days before the commencement of the funding year. We
direct USAC to open the funding window as soon as feasible after the Paperwork Reduction Act approval is
obtained from the Office of Management and Budget for the new information collection requirements in this order.
See infra section X.A.
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projects to complete bid evaluation and select a vendor.®”* To allow sufficient time to complete this
process prior to the beginning of the funding year, HCPs should submit Form 461 as soon as possible
after the filing window opens. USAC may provide applicants with the opportunity to cure errors on their
submissions, up to the date of posting of the Form 461 package. The responsibility to submit complete
and accurate information to USAC, however, remains at all times the sole responsibility of the applicant.

4. 28-Day Posting Requirement

243.  After the HCP submits Form 461, USAC will post the form and any accompanying
documents (the Form 461 “package”) on its web site.* USAC may institute reasonable procedures for
processing Form 461 and the associated documents and may provide applicants with an opportunity to
correct errors in the submissions.*”* We caution applicants, however, that they remain ultimately
responsible for ensuring that all forms and documents submitted comply with our rules and any other
applicable state or local procurement requirements. We also remind applicants that they must certify
under penalty of perjury on Form 461 that all statements of facts contained therein are true to the best of
their knowledge, information, and belief, and that under federal law, persons willfully making false
statements on the form can be punished by fine, forfeiture, or imprisonment.® If an applicant makes any
changes to its RFP post-submission, it is responsible for ensuring that USAC has a current version of the
RFP for the web site posting.

244.  The NPRM proposed that applicants seeking infrastructure bids should be required to
distribute their RFPs in a method likely to garner attention from interested vendors.”®® In keeping with
our objective of minimizing administrative costs to applicants, however, we decline to adopt a formal
requirement for applicants to distribute an RFP beyond the USAC posting process.””” We do encourage
applicants, however, to disseminate their requests for services (Form 461 package) as widely as possible,
in order to maximize the quality and quantity of bids received. Such methods could include, for example,
(1) posting a notice of the Form 461 package in trade journals or newspaper advertisements; (2) send the
RFP to known or potential service providers; (3) posting the Form 461 package (or a link thereto) on the
HCP’s web page or other Internet sites, or (4) following other customary and reasonable solicitation
practices used in competitive bidding.®**

245.  After posting of the Form 461 package, USAC will send confirmation of the posting to
the applicant, including the posting date and the date on which the applicant may enter into a contract
with the selected service provider (the “Allowable Contract Selection Date,” or ACSD). Once USAC
posts the package, interested bidders should submit bids directly to the applicant. Applicants must wait at

622 USAC Nov. 16 Data Letter at 3.
62 See Appendix D, 47 C.F.R. § 54.642. The term “package” simply refers to all documentation associated with a
particular filing - i.e. the FCC form and any attachments.

624 See, e. g., Request for Review of the Decision of the Universal Service Administrator by Bishop Perry Middle

School, et al., File Nos. SLD-487170, et al., CC Docket No. 02-6, Order, 21 FCC Red 5316, 5326-27, paras. 23-24
(2006) (in the E-rate context, directing USAC to allow applicants to correct administrative or ministerial errors in
their submissions).

623 See Appendix D, 47 C.F.R. § 54.642(e)(1); see also 47 U.S.C. §§ 502, 503(b); 18 U.S.C. § 1001.

626 NPRM, 25 FCC Red at 9436, para. 85.

627 See ITHS Comments at 6-7 (arguing that vendors are familiar with the USAC posting and response process, and

there is no reason to require applicants to incur increased administrative (and non- reimbursable) costs by requiring
extensive publication elsewhere).

628 See NPRM, 25 FCC Red at 9405, para. 85.
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least 28 calendar days from the date on which their Form 461 packages are posted on USAC’s web site
before making a commitment with a service provider, so the ACSD is the 29th calendar day after the
posting.®” Applicants may not agree to or sign a contract with a service provider until the ACSD, but
may discuss requirements, rates, and conditions with potential service providers prior to that date.
Applicants who select a service provider before the ACSD will be denied funding.

246.  Applicants are free to extend the time period for receiving bids beyond 28 days from the
posting of Form 461 and may do so without prior approval. In addition, some applicants who propose
larger, more complex projects may wish to undertake an additional “best and final offer” round of
bidding. Allowing sufficient time and opportunity for all potential bidders to develop and submit bids can
lead to more and better bids, and has the potential to enhance the quality and lower the price of services
ultimately received. We encourage HCPs contemplating more complex projects (including those with an
infrastructure component) to utilize a longer bidding period, as done by many Pilot projects. If an
applicant has plans to utilize a period longer than 28 days, it should so indicate clearly on the Form or in
accompanying documentation. An applicant that decides to extend the bidding period after USAC’s
posting of Form 461 should notify USAC promptly, so that USAC can update its web site posting with
notice of the extension.

5. Selection of the Most “Cost-Effective” Bid and Contract Negotiation

247.  Once the 28-day period expires, applicants may evaluate bids, select a winning bidder
and negotiate a contract. As indicated in section VI.A.4 above, applicants should develop appropriate
evaluation criteria for selecting the “most cost-effective” bid according to the Commission’s rules before
submitting a Form 461 package to USAC.*" Applicants should follow those evaluation criteria in
evaluating bids and selecting a service provider. All applicants subject to competitive bidding will be
required to certify to USAC that the services and/or infrastructure selected are, to the best of the
applicant’s knowledge, the most cost-effective option available.”’

248.  Applicants must submit documentation to USAC to support their certification that they
have selected the most cost-effective vendor, including a copy of each bid received (winning, losing, and
disqualified), the bid evaluation criteria, and any other related documents, such as bid evaluation sheets; a
list of people who evaluated bids (along with their title/role/relationship to the applicant organization);
memos, board minutes, or similar documents related to the vendor selection/award; copies of notices to
winners; and any correspondence with service providers during the bidding/evaluation/award phase of the
process. Below, we explain how applicants may seek confidential treatment for these documents.”> We
do not require bid evaluation documents to be in a certain format, but the level of documentation should
be appropriate for the scale and scope of the services for which support is requested. Thus, for example,
we expect that the documentation for a large network project will be more extensive than for an
individual HCP seeking support for a single circuit. Applicants should also retain the supporting
documentation for five years from the end of the relevant funding year, pursuant to the recordkeeping
requirements adopted in section VIL.A of this Order.”’

249.  Certain tariffed or month-to-month services are typically not provided pursuant to a
signed, written contract. For all other services, the contract should be negotiated and signed before

629 See Appendix D, 47 C.F.R. § 54.642(g).

630 See supra section VI.A 4.
81 See Universal Service First Report and Order, 12 FCC Red at 9134, para. 687.
832 See infra n.697.

633 See infra section VILA.
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applicants submit a request for a funding commitment. As discussed further below, applicants who wish
to enter into a multi-year contract and be exempt from competitive bidding for the duration of the contract
(“evergreen status”) should ensure that the contract identifies both parties; is signed and dated by the HCP
or Consortium Leader after the Allowable Contract Selection Date; and specifies the type, term, and cost
of service(s).”* Applicants will be required to submit a copy of the final contract(s) with their funding
requests.

6. Competitive Bidding Exemptions

250.  An applicant that qualifies for any of the exemptions below (and does not wish to use the
competitive bidding process) is not required to prepare and post a Form 461. Instead, the applicant may
proceed directly to filing the request for funding commitment (Form 462). If the applicant has not
previously submitted Form 460 to certify to its eligibility, it should submit that form at the same time, or
prior to, submitting Form 462.°° As stated above, the exemptions below only apply to participants
receiving support through the Healthcare Connect Fund, not the existing RHC or Pilot Programs.

a. Annual Undiscounted Cost of $10,000 or Less

251.  Background. Under Telecommunications Program rules and procedures, an HCP must
post a Form 465 for each HCP site and circuit. These small, single site requests rarely generate bids.**°
When no bids are received during the required 28-day bidding period, an HCP may then contact its local
service provider and enter into a contract for the requested service.”’ In comparison, Pilot RFPs typically
sought service for multiple HCP sites, creating the opportunity for more substantial service contracts.

The Pilot projects attracted substantially more interest from vendors, producing measurably better results
with the competitive bidding process. All of the Pilot Projects received at least one bid; 24 of the 50
projg:}gts had 6 or more vendors bid on some component of the project; and 14 had more than ten vendors
bid.

252.  The NPRM sought comment on whether there are “certain types of situations that should
be exempted from the competitive bidding requirements.” The July 19 Public Notice specifically
sought comment on whether the Commission should exempt applicants from the competitive bidding
requirements “if they are applying for less than a specified amount of support.”**’

253.  Discussion. Based on our experience with the Telecommunications and Pilot programs,
we adopt an exemption to the competitive bidding requirements under the Healthcare Connect Fund for
an applicant and any related applicants that seek support for $10,000 or less of total undiscounted eligible
expenses for a single year (i.e., with a required HCP contribution of 35 percent, up to $6,500 in Fund
support).**" This exemption does not apply to multi-year contracts. This approach recognizes that for

634 See infra section VI.B.6.d.

833 See supra section VI.A.2.

838 11 the RHC Primary Program, USAC estimates that bids are received for services representing only 16 percent of

funding requests; the remainder do not receive competitive bids after posting for such bids. Pilot Evaluation, 27
FCC Rced at 9436-37, para. 81.

837 See 47 C.F.R. § 54.603(b)(3); USAC May 30 Data Letter at 1.
Pilot Evaluation, 27 FCC Rced at 9436-37, para. §1.

NPRM, 25 FCC Rcd at 9414, para. 110.

49 July 19 Public Notice, 27 FCC Red at 8189-8201, para. 11.

638

639

41 See, e.g., CHCC/RMHN PN Comments at 4 (suggesting that “smaller projects” be exempted from the
competitive bidding requirements); see also RWHC PN Comments at 4 (suggesting that the Commission reduce the
(continued...)

16787



Federal Communications Commission FCC 12-150

applicants pursuing small dollar value contracts, the administrative costs associated with the competitive
bidding process may likely outweigh the potential benefits.*** Even with the exemption, however, we
encourage smaller applicants to consider using the competitive bidding process to help ensure they are
receiving the best service and pricing available.

254.  The $10,000 annual limit is based on the average undiscounted recurring monthly cost of
a 1.5 to 3.0 Mbps connection as observed under both the Telecommunications and Pilot programs.®*
Based on this limit, small applicants, typically single HCP sites, should be able to secure support for a T-1
line or similar service without having to go through the competitive bidding process. A consortium
application seeking support for undiscounted costs of $10,000 or less is also exempt from competitive
bidding if the total of all consortium members’ undiscounted costs for which support is sought, in this and
any other application combined, is not more than $10,000 for that year.*** We recognize that as a
practical matter, this will likely prevent all but the smallest consortia from qualifying for the exemption,
but as observed under the Pilot Program, consortia can substantially benefit from the competitive bidding
process in terms of better pricing and higher quality of service.**’

255. We recognize that an applicant may not always be able to exactly predict its annual
eligible expenses in advance. If the applicant chooses to forego competitive bidding, however, its annual
support will be capped at $6,500 (65 percent of $10,000) for any services that are not subject to an
exemption.”*® If a qualifying applicant later discovers that it requires additional services beyond the
$10,000 limit, the applicant may receive support for the additional services if it first completes the
competitive bidding process for the additional services.

b. Government Master Service Agreements

256.  Background. The July 19 Public Notice sought comment on whether the Commission
should provide support for services purchased from a Master Services Agreement (MSA), so long as the
(Continued from previous page)

“administrative burden of the competitive bidding requirement in those circumstances where competitive options do
not exist”); ITN PN Comments at 4 (suggesting a “streamlined service provider selection process” for single HCP
applicants); VTN Comments at 34 (suggesting “a streamlined process for health care providers that do not have
multiple broadband service options”).

642 See, e.g., VTN Comments at 34 (stating that “[m]any rural health entities choose to forego needed funding as a
result of [the] complex administrative burdens” associated with the application process); UAMS Comments at 8-9;
RWHC PN Comments at 4.

3 pilot Evaluation, 27 FCC Red at 9421, 9423-24 (Figs. 13(b), 15).

4% In other words, (1) the $10,000 annual limit applies regardless of whether the requested support is spread across

multiple applications (i.e. a HCP or consortium cannot avoid the competitive bidding requirement by splitting a
$100,000 funding request for one or more sites into 10 different funding requests), and (2) the limit does not
increase based on the number of HCP sites that are part of the application (the limit does not increase to $100,000
because an application includes 10 sites). As discussed above in section VI.A.2, USAC is required to assign each
HCP site a unique identifying number for tracking purposes to help ensure, in part, that an applicant is not
inappropriately avoiding the competitive bidding requirements.

3 See Pilot Evaluation, 27 FCC Rcd at 9436-37, para. 81; see also GCI PN Comments at 10 (agreeing that

“competitive bidding has led to lower prices, better service quality, and more broadband deployment” (internal
quotation omitted)).

646 . . : . T
For example, if an applicant purchases services from a government master services agreement, as described in

the next section, those services are not counted toward the $10,000 limit. However, if an applicant chooses to
purchase more than $10,000 in services that are not subject to any other competitive bidding exemption described in
this section, the applicant’s support for those services is capped at $6,500.
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original master contract was awarded through a government competitive bidding process.®”’ Such MSAs
permit applicants to opt into a contract for eligible services that have been negotiated by federal or state
government entities without having to engage in negotiations with individual service providers. The U.S.
Department of Health and Human Services also has recommended that the Commission exempt from
competitive bidding requirements federal HCPs (such as the Indian Health Service) that are required to
use the General Services Administration Networx contract for telecommunications services.***

257.  Discussion. We adopt a competitive bidding exemption for HCPs who are purchasing
services and/or equipment from MSAs negotiated by federal, state, Tribal, or local government entities on
behalf of such HCPs and others, if such MSAs were awarded pursuant to applicable federal, state, Tribal,
or local competitive bidding requirements.®” This exemption helps streamline the application process by
removing unnecessary and duplicative government competitive bidding requirements while still ensuring
fiscal responsibility.”" Because these MSAs have government requirements for competitive bidding, this
fairly “removes the burden from the Rural Health Care Provider to conduct an additional competitive
bid.”*! This exemption only applies to MSAs negotiated by, or under the direction of, government
entities and subject to government competitive bidding requirements.”>> Applicants must submit
documentation demonstrating that they qualify for the exemption, including a copy of the MSA and
documentation that it was subject to government competitive bidding requirements.® In many cases
these government contracts were negotiated on behalf of a large number of users, so are likely to generate
similar cost efficiencies as those derived through the Healthcare Connect Fund competitive bidding
process.

258.  Commenters generally support the adoption of a competitive bidding exemption that
allows applicants to take services from a government MSA, so long as the original master contract was
subject to a competitive bidding process.””* For instance, CCHCS “recommends that the Commission

847 See July 19 Public Notice, 27 FCC Red at 8197-8201, para. 11.

648 See HHS Comments at 3.

649 See Appendix D, 47 C.F.R. § 54.642(h)(2).

850 See UAMS PN Comments at 7-8 (explaining that an exemption for MSAs that were originally awarded through a

competitive bidding process “would continue to ensure fair, competitive pricing while allowing consortia to avail
themselves of favorable, negotiated rates without accruing additional undue administrative costs”); UTN PN
Comments at 4-5 (stating that such an approach “has the opportunity to be a win-win, by receiving the benefits of
the competitive bidding process while streamlining the administrative process”); VAST PN Reply Comments at 2
(explaining that such an exemption would remove the burden of conducting an additional competitive bidding
process where the original MSA “met the state or federal requirements for competitive bidding”).

1 VAST PN Reply at 2.

852 See CCHCS PN Comments at 5 (stating that “the Commission should permit applicants for the Broadband

Services Program to take services from an MSA, so long as the original master contract was awarded through a
competitive process”).

853 See id. at 5-6 (suggesting that “[t]he Commission should require applicants to submit the Request for Proposal

package and subsequent MSA at the funding request phase - with the submittal of Form 466 - as a method of
verification/validation of the competitive bid process”); SWTAG PN Comments at 12 (suggesting that “[a]pplicants
should provide some reasonable documentation that an MSA [is] the most cost effective approach”).

654 See, e.g., IRHN PN Comments at 21; ITN PN Comments at 4; UAMS PN Comments at 7; UTN PN Comments

at 4; WNYRAHEC PN Comments at 7. We decline to take action at this time on proposed competitive bidding
exemptions for the RHC Telecommunications Program, as suggested by one commenter. See MiCTA PN
Comments at 5. As discussed below, we intend to consider potential reforms to the Telecommunications program
on a more comprehensive basis in the future.
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exempt from competitive bidding requirements State HCPs that are required to use the State mandated
Master Services Agreements for the procurement of telecommunication and/or broadband services.”*>
Similarly, VAST argues that the “Commission should allow eligible Health Care Providers to take
services from a federal or state Master Service Agreement (MSA) that has been awarded through a
competitive bidding process.”**

c. Master Service Agreements Approved Under the Pilot Program or
the Healthcare Connect Fund

259.  Background. Through the Pilot Program competitive bidding process, projects often
secured multi-year contracts with favorable terms, including the ability to add additional HCP sites.*”’
Several Pilot projects have indicated that they want to add additional HCP sites once support from the
new program is available.”*® In addition, the July 19 Public Notice sought comment on whether an
applicant could obtain support from the new program for services purchased from a MSA that was subject
to the Pilot Program competitive bidding requirements.®” A number of commenters pointed out that
allowing additional HCPs to join these Pilot project networks would enhance sustainability for the Pilot
projects, allow these HCPs to take advantage of the investments in these statewide or regional networks
made by the Fund and other entities, and promote national policy objectives of enhancing coordination in
the provision of health care.*®

260.  Discussion. We adopt a competitive bidding exemption for HCPs purchasing services or
equipment from an MSA, whether the contract was originally secured through the competitive bidding
process under the Pilot Program or in the future through the Healthcare Connect Fund.”®' As the
Commission stated in the Bridge Order, sufficient safeguards are in place to protect against waste, fraud,
and abuse in these situations because HCPs have already gone through the competitive bidding process to
identify and select the most cost-effective service provider in instituting these contracts.*> This
exemption also applies to MSAs that have been secured through competitive bidding with funding

55 CCHCS PN Comments at 5.

% VAST PN Reply Comments at 2.

857 See NCTN PN Comments at 4-5; IRHN PN Comments at 21 (explaining that IRHN’s long-term agreements

“allow for future locations to be added” to the contracts).

638 See, e.g., NCTN PN Comments at 1; CTN PN Comments at 5; OHN PN Comments at 5; Letter from Ed Bostick,

Executive Director, Colorado Telehealth Network, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 02-60, at
3 (dated Dec. 4, 2012) (Colo. Telehealth Network Dec. 4 Ex Parte Letter).

659 July 19 Public Notice, 27 FCC Red at 8197-8201, para. 11. In response to the NPRM, one commenter requested

that the Commission “clearly delineate the circumstances and requirements” under which a project may transition
from the Pilot Program to the new program. CTN Comments at 23.

660 See, e.g., CTN PN Comments at 5; OHN PN Comments at 5; Letter from Steven Summer, President and Chief

Executive Officer, Colorado Hospital Association, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 02-60, at
1 (dated Nov. 16, 2012) (Colo. Hosp. Ass’n Nov. 16 Ex Parte Letter).

51 See, e. g., IRHN PN Comments at 21 (suggesting that services purchased under long-term contracts secured

through the Pilot Program competitive bidding process be eligible for support); UAMS PN Comments at 7
(suggesting that the Commission exempt MSAs from the competitive bidding requirements that were negotiated
through the Pilot Program competitive bidding process); SWTAG PN Comments at 12.

862 See 2012 Bridge Order, 27 FCC Rcd at 7914-15, para. 18; see also UAMS PN Comments at 7-8 (stating that this

approach “would continue to ensure fair, competitive pricing while allowing consortia to avail themselves of
favorable, negotiated rates without accruing additional undue administrative costs”).

16790



Federal Communications Commission FCC 12-150

approved by USAC during the Pilot Program bridge period.®” In addition, the exemption will apply to
services or equipment purchased during an MSA extension approved by USAC.*** The exemption is
limited to those MSAs that were developed and negotiated from an RFP that specifically sought a
mechanism for adding additional sites to the network. This exemption does not extend to MSAs or
extensions thereof that are not approved by USAC.

d. Evergreen Contracts

261.  Background. The Telecommunications Program allows “evergreen” contracts, meaning
that for the life of a multi-year contract deemed evergreen by USAC, HCPs need not annually rebid the
service or post an FCC Form 465.°° An HCP covered under an evergreen contract must still apply
annually for support by filing an FCC Form 466 or 466-A.° In addition, in the Primary Program an HCP
must post a Form 465 and undergo a new competitive bidding process whenever it seeks to add services,
make cardinal changes, or renew or extend the contract (including optional extensions).®”” In the NPRM,
the Commission proposed to codify the existing evergreen contract procedures for the new reformed

668
program.

262.  Discussion. As proposed in the NPRM, and as supported in the record, we allow
contracts to be designated as “evergreen” in the Healthcare Connect Fund.®” As stated in the NPRM and
echoed by commenters, evergreen procedures likely will benefit participating HCPs by affording them:
(1) lower prices due to longer contract terms; and (2) reduced administrative burdens due to fewer
required Form 465s.°

263. A contract entered into by an HCP or consortium as a result of competitive bidding will
be designated as evergreen if it meets all of the following requirements: (1) signed by the individual HCP
or consortium lead entity; (2) specifies the service type, bandwidth and quantity; (3) specifies the term of
the contract; (4) specifies the cost of services to be provided; and (5) includes the physical addresses or
other identifying information of the HCPs purchasing from the contract. Consortia will be permitted to
add new HCPs if the possibility of expanding the network was contemplated in the competitive bidding
process, and the contract explicitly provides for such a possibility.””"  Similarly, service upgrades will be

883 See 2012 Bridge Order, 27 FCC Red at 7914-15, para. 18 (explaining that “in instances where the contract for

eligible services ends before or during funding year 2012, or is not an “evergreen” contract that is valid until June
30, 2013, HCPs seeking bridge funding must complete the competitive bidding process and submit a Form 465 to
seek additional funding for the period of time not covered by their existing contract”).

864 See infra section VI.B.6.d.

%65 USAC, Rural Health Care Webpage, Evergreen Contracts, http://www.usac.org/rhc/health-care-

providers/evergreen-contracts.aspx (last visited Oct. 10, 2012). Applicants with multi-year contracts without
evergreen status still must file the FCC Form 465 and participate in competitive bidding each year. /d.

666 1d.

87 Id. In section VLE infra, we describe and adopt for the Healthcare Connect Fund the long-standing Commission

policy that determines when a contract modification requires re-bidding of the contract. In section VL.F, we adopt a
site and service substitution policy for Healthcare Connect Fund that is substantially similar to that used in the Pilot
Program.

%% See NPRM, 25 FCC Red at 9414-15, para. 112.

669 1d.

670 1d.; CTN Comments at 25; Marshfield Reply Comments at 5-6; NSTN Comments at 6; UAMS Comments at 8-9.

57! This definition differs slightly from the evergreen policy currently utilized for the existing RHC programs. For

example, USAC procedures currently require that both parties sign the contract, not just the beneficiary. See
(continued...)
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permitted as part of an evergreen contract if the contemplated upgrades are proposed during the
competitive bidding process, and the contract explicitly provides for the possibility of service upgrades.

264.  Participants may also exercise voluntary options to extend an evergreen contract without
undergoing additional competitive bidding, subject to certain limitations.””> First, the voluntary
extension(s) must be memorialized in the evergreen contract. Second, the decision to extend the contract
must occur before the participant files its funding request for the funding year when the contract would
otherwise expire.””> Third, voluntary extension(s) may not exceed five years, after which the service(s)
must be re-bid.*”* We find that this limitation strikes an appropriate balance between two competing
considerations: (1) providing HCPs with the price and administrative savings of entering into a long-term
contract; and (2) ensuring that HCPs periodically re-evaluate whether they can obtain better prices
through re-bidding a service.

265.  We also conclude that, if an HCP has a contract that was designated as evergreen under
Telecommunications Program or Internet Access Program procedures prior to January 1, 2014, it may
choose to seek support for services provided under the evergreen contract from the Healthcare Connect
Fund instead without undergoing additional competitive bidding, so long as the services are eligible for
support under the Healthcare Connect Fund, and the HCP complies with all other Healthcare Connect
Fund rules and procedures. The Commission noted in the NPRM that codifying the evergreen policy
“would maintain consistency while transitioning from the existing internet access program to the new
health broadband services program.”” Allowing HCPs who have already competitively bid (and
received evergreen status for) multi-year contracts seamlessly to transition into the Healthcare Connect
Fund furthers our program goals to streamline the application process and promote fiscal responsibility
and cost-effectiveness.””® Pilot Program participants who have negotiated a long-term contract that
extends beyond the period of their Pilot awards may also seek to have their contracts designated as
“evergreen” by USAC for purposes of the Healthcare Connect Fund without undergoing a new
competitive bidding process, as long as the existing contract meets the requirements outlined above for an
evergreen contract. If an evergreen contract approved under the Telecommunications Program, Internet
Access Program, or a Pilot Program contract designated as evergreen under the Healthcare Connect Fund
includes voluntary extensions, HCPs utilizing such contracts in the Healthcare Connect Fund may also
exercise such voluntary extensions consistent with the requirements above.

e. Contracts Negotiated Under E-Rate
266.  Background. Section 54.501(c) of our rules allows eligible schools and libraries, HCPs,
and other public sector entities such as municipalities and state universities to form consortia to seek

(Continued from previous page)

USAC, Rural Health Care Webpage, Evergreen Contracts, http://www.usac.org/rhc/health-care-providers/evergreen-
contracts.aspx (last visited Oct. 10, 2012).

572 See, e. g., CHCC/RMHN PN Comments at 4 (recommending that the Commission allow evergreen status for

contract extensions, when the contract is renewed according to its terms).

67 Cf. Universal Service Company, E-Rate, Selecting Service Providers,

http://www.usac.org/sl/applicants/step03/contracts.aspx (last visited Nov. 8 2012). If the original contract expires
during a funding year, the applicant must submit a Form 462 prior to the end of the original contract in order to
begin receiving support as soon as the voluntary extension starts.

™ For example, an HCP may exercise five successive one-year extensions, or a single five-year extension.

875 NPRM, 25 FCC Red at 9414-15, para. 112.

676 See supra section I11.
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competitive bids for supported services.””” MiCTA, a consultant for non-profit entities, requests that its

HCP members be allowed to use the Master Service Agreements (MSAs) that MiCTA holds for its E-rate
members instead of engaging in the RHC competitive bidding process.””® MiCTA argues that exempting
its HCP members from competitive bidding and allowing them to use existing E-rate MSAs will
encourage more MiCTA HCP members to participate in the RHC program.”®”

267.  Discussion. Consistent with section 54.501(c)(1) of our rules, we conclude that an HCP
entering into a consortium with E-rate participants and becoming a party to the consortium’s existing
contract should be exempt from the RHC competitive bidding requirements, so long as the contract was
competitively bid consistent with E-rate rules, approved for use in the E-rate program as a master
contract, and the Healthcare Connect Fund applicant (i.e. the individual HCP or consortium) otherwise
complies with all Healthcare Connect Fund rules and procedures.®®’ An applicant utilizing this exemption
must submit documentation with its request for funding that demonstrates that (1) the applicant is eligible
to take services under the consortium contract; and (2) the consortium contract was approved as a master
contract in the E-rate program. We agree with MiCTA that such an exemption will reduce HCPs’
individual administrative burdens and encourage consortia, and likely will save universal service funds
due to the lower contract prices often associated with consortia bulk-buying.®*' We thus find that a
competitive bidding exemption for HCPs entering into contracts negotiated under the E-rate program will
further our program goals to streamline the application process, facilitate consortium applications, and
promote fiscal responsibility and cost-effectiveness.”* We note that an HCP in a consortium with E-rate
participants may receive support only for services eligible for support under the RHC programs.

f. No Exemption for Internet2 and National LambdaRail

268.  Background. In the Pilot Program, the Commission exempted connections to Internet2
and National LambdaRail from the competitive bidding rules, finding that, “allowing an applicant to pre-
select National LambdaRail or Internet2 will provide the applicant with an opportunity to more fully
develop the specific elements of its infrastructure proposal, particularly where only a specific non-profit
nationwide backbone provider will fulfill the applicant’s network plan or meet its need to access a

877 See 47 C.F.R. § 54.501(c).
See Letter from Gary L. Green, MiCTA, to Sharon Gillett, Chief, Wireline Competition Bureau, FCC, WC
Docket No. 02-60 (filed Jan. 18, 2011) (MiCTA Letter); see also Wireline Competition Bureau Seeks Comment on a
Request by MiCTA for Waiver of the Rural Health Care Program Rules, WC Docket No. 02-60, Public Notice, 26
FCC Rcd 2020 (2011); MiCTA PN Comments at 3-4 (stating that “allowing national non-profit Group Purchasing
Organizations (GPOS) to bid as a ‘third party’ on behalf of their HCP members would lower costs for the program
and for participants by alleviating administrative time and costs” and that “[t]his ‘third party’ bidding concept is not
new as it currently exists in the e-rate program, in which MiCTA participates”). It is our understanding that the
MSAs to which MiCTA refers are private MSAs which were put out for bids by MiCTA on behalf of its member
entities, not to be confused with state MSAs which are put out for bids by state government entities for use by
others. See supra section VI.B.6.b.

678

7 MiCTA Letter at 1.

850 See 47 C.F.R. § 54.501(c). We note that this exemption, like all competitive bidding exemptions discussed in

this section, applies only to applicants receiving support through the Healthcare Connect Fund, not to other existing
RHC programs.

81 See MiCTA Letter at 1.

52 See supra section I1I.
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particular institution that is currently connected to only one nationwide network.”™ In the NPRM, the
Commission proposed that participants in the health infrastructure program may either: (1) pre-select to
connect with either Internet2 or National LambdaRail and seek funding for such connection without
engaging in competitive bidding; or (2) seek bids from National LambdaRail and Internet2 through the
normal competitive bidding process.®**

269.  Discussion. As explained more fully in section V.A.4 above, we require participants to
seek competitive bids from any research and education networks, including Internet2 and National
LambdaRail, through our standard competitive bidding process. As noted above, there may be instances
where a more cost-effective solution is available from a commercial provider, or even a non-profit
provider other than Internet2 or National LambdaRail, and a competitive bidding requirement will ensure
that HCPs consider options from all interested service providers. Many commenters opposed the
Commission’s proposal to exempt National LambdaRail and Internet2 from competitive bidding, arguing,
among other things, that such an exemption would be anti-competitive by disadvantaging other
telecommunications providers.”” We find that requiring HCPs to seek bids from National LambdaRail
and Internet2 through the normal competitive bidding process could result in lower-priced bids, and
should therefore be required. This approach furthers our program goal to promote fiscal responsibility
and cost-effectiveness.”™

C. Funding Commitment From USAC

270.  Once a service provider is selected, applicants in the current RHC program submit a
“Funding Request” (and supporting documentation) to provide information about the services selected
and certify that the services were the most cost-effective offers received. If USAC approves the “Request
for Funding,” it will issue a “Funding Commitment Letter.” USAC’s role is to review the funding request
for accuracy and completeness. Once an applicant receives a funding commitment, it may invoice USAC
after receiving a bill from the service provider, as discussed in section VI.D below. Applicants do not
need to file a Form 467 to notify USAC that the service provider began providing services for which the
applicant is seeking support.

1. Requirements for Service Providers

271.  All vendors that participate in the Healthcare Connect Fund are required to have a
Service Provider Identification Number (SPIN).®®” The SPIN is a unique number assigned to each service
provider by USAC, and serves as USAC’s tool to ensure that support is directed to the correct service

%83 See Rural Health Care Support Mechanism, WC Docket No. 02-60, Order on Reconsideration, 22 FCC Red

2555, 2557-58, para. 7 (2007) (Pilot Program Order on Reconsideration).

6% See NPRM, 25 FCC Red at 9388-89, para. 41.

% See supra n.366 and accompanying text.

6% See supra section II1.C.

7 T obtain a new SPIN, a service provider must complete and file with USAC a Form 498 (Service Provider

Identification and Contact Information). Complete instructions on filing Form 498 are available on USAC’s web
site at http://www.usac.org/sp/about/498/default.aspx. See USAC, Obtain a Service Provider Identification Number,
available at http://www.usac.org/sp/about/498/obtain-spin.aspx (last visited Dec. 17, 2012). We note that non-
telecommunications service providers may apply for and receive a SPIN. In Block 13 of the Form 498, a SPIN
applicant may characterize itself as an NTP (“Non-Traditional Provider”), or “a Company that does not provide
telecommunications services.” See FCC Form 498, Block 13, http://www.usac.org/sp/about/498/obtain-spin.aspx
(last visited Dec. 13, 2012); FCC Form 498 Instructions at 15, available at
http://www.usac.org/_res/documents/cont/pdf/forms/2012/form-498-fy2012-instructions.pdf

(last visited Dec. 13, 2012).
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provider. SPINs must be assigned before USAC can authorize support payments. Therefore, all service
providers submitting bids to provide services to selected participants will need to complete and submit a
Form 498 to USAC for review and approval if selected by a participant before funding commitments can
be made.

272.  Service providers in the Healthcare Connect Fund must certify on Form 498, as a
condition of receiving support, that they will provide to HCPs, on a timely basis, all information and
documents regarding the supported service(s) that are necessary for the HCP to submit required forms or
respond to FCC or USAC inquiries. In addition, USAC may withhold disbursements for the service

provider if the service provider, after written notice from USAC, fails to comply with this requirement.®*

2. Filing Timeline for Applicants

273.  Background. Under current rules, requests for funding may be submitted at any point
during the funding year. Although USAC cannot commit funds to a HCP until it receives a funding
request, the applicant may request support for services provided at any time during the funding year after
it signs a valid contract (or otherwise enters into a service agreement) with its selected service provider.
In the current Primary Program, applicants frequently initiate services at their own risk while their
funding requests are pending. For example, if a HCP enters into a valid contract on July 1 and begins
receiving services on July 2, it may submit a funding request on October 1 that requests funding
beginning on July 2.

274.  Section 54.623(c) of the Commission’s rules directs USAC to implement a “filing
window” that treats all rural HCPs filing within the period as if their applications were simultaneously
received.®’ If funding requests received during the “filing window” exceed the annual funding cap,
USAC is required under current rules to apply a pro-rata reduction to the support available to each
applicant in order to bring total support below the cap.””’ Because RHC program demand has never
approached the cap, USAC has never had to pro-rate support, and accepts funding requests for the
Telecommunications Program until the last day of the funding year.

275.  Discussion. Unless and until the Commission adopts other procedures to prioritize
requests for funding, we retain the rule that requests for funding may be submitted at any point during the
funding year, and direct USAC to process and prioritize funding requests on a rolling basis (according to
the date of receipt) until it reaches the program cap established by the Commission. Given the historical
utilization of RHC support and the implementation timetable for funding year 2013, we do not currently
anticipate that demand will exceed the $400 million cap in FY 2013 or for the foreseeable future.”> We
conclude, however, that this longstanding default rule will apply in the unlikely event that the cap is
exceeded, unless and until the Commission adopts a different rule for prioritizing funding requests.*”> We
also direct USAC to periodically inform the public, through its web site, of the total dollar amounts (1)

% Only service providers that have not already been assigned a SPIN by USAC will need to complete and submit a
Form 498. Form 498 can be found on the USAC website on its forms page, available at
http://www.usac.org/cont/tools/forms/default.aspx (last visited Dec. 7, 2012). Service providers who elect the direct
reimbursement option under our revised offset rule, see infra section X.D, may also make the election on Form 498.
Form 498 will be revised in accordance with the new requirements in this order.

See Appendix D, 47 C.F.R. § 54.640.
47 C.F.R. § 54.623(c)(4), (D).
47 C.F.R. § 54.623(9).

689
690

691

92 See supra para. 98.

693 . .
See infra section X.C.
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requested by HCPs and (2) actually committed by USAC for the funding year, as well as the amounts
committed in upfront payments (for purposes of the $150 million cap on upfront payments).®**

276.  We also direct USAC to establish a filing window for funding year 2013 and for future
funding years as necessary, for both the Telecommunications Program and the Healthcare Connect Fund.
When USAC establishes a filing window, it should provide notice of the window in advance via public
notice each year. The filing window may begin prior to the first day of the funding year, as long as actual
support is only provided for services provided during the funding year.

277.  As in the Telecommunications Program, applicants may initiate services at their own risk
during the funding year pending the processing of their funding requests, as long as the services are
provided pursuant to a contract or other service agreement that complies with program requirements
(including the competitive bidding process). The contract must be signed (or the service agreement
entered into) before the applicant submits a funding request.

278.  Asdiscussed in more detail in the Effective Dates and Implementation Timeline section
below, funding will be available for Pilot participants starting July 1, 2013, and starting January 1, 2014,
for other applicants.

3. Required Documentation for Applicants

279.  This section describes the information that should be submitted to USAC to support a
request for commitment of funds.

280.  Form 462. Form 462 is the means by which an applicant identifies the service(s), rates,
service provider(s), and date(s) of service provider (vendor) selection. In the Primary Program, applicants
are required to submit a separate form for each service or circuit for which the applicant is seeking
support. In the Healthcare Connect Fund, we will not require separate forms for each service or circuit,
thereby lessening administrative burden on potential Fund recipients. Each individual applicant will
submit a single form for each service provider that lists the relevant information for all service(s) or
circuit(s) for which the individual applicant is seeking support at the time. Similarly, each consortium
applicant will submit a single form for each service provider that lists the relevant information for all
consortiltrgxsl members, including the service(s) or circuit(s) for which each member is seeking support at
the time.

281.  Certifications. Applicants must provide the following certifications on Form 462.%

e The person signing the application is authorized to submit the application on behalf of the
applicant, and has examined the form and all attachments, and to the best of his or her
knowledge, information, and belief, all statements of fact contained therein are true.

e Each service provider selected is, to the best of the applicant’s knowledge, information, and
belief, the most cost-effective service provider available, as defined in the Commission’s
rules.

o All Healthcare Connect Fund support will be used only for the eligible health care purposes,
as described in this Order and consistent with the Act and the Commission’s rules.

e The applicant is not requesting support for the same service from both the
Telecommunications Program and the Healthcare Connect Fund.

94 See supra para. 190.

95 See Appendix E, Form 462.

8% Section VILA below discusses who may sign and submit certifications on behalf of the applicant.
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e The applicant satisfies all of the requirements under section 254 of the Act and applicable
Commission rules, and understands that any letter from USAC that erroneously commits
funds for the benefit of the applicant may be subject to rescission.

e The applicant has reviewed all applicable requirements for the program and will comply with
those requirements.

e The applicant will maintain complete billing records for the service for five years.

282.  Contracts or other documentation. All applicants must submit a contract or other
documentation that clearly identifies (1) the vendor(s) selected and the HCP(s) who will receive the
services; (2) the service, bandwidth, and costs for which support is being requested; (3) the term of the
service agreement(s) if applicable (i.e. if services are not being provided on a month-to-month basis). For
services provided under contract, the applicant must submit a copy of a contract signed and dated (after
the Allowable Contract Selection Date) by the individual HCP or Consortium Leader. If the service is not
being provided under contract, the applicant must submit a bill, service offer, letter, or similar document
from the service provider that provides the required information. In either case, applicants must ensure
that the documentation provided specifies all charges for which the applicant is receiving support (for
example, if the contract does not specify all such charges, applicants should submit a bill or other similar
documentation to support their request). In addition, applicants may wish to submit a network or circuit
diagram for requests involving multiple vendors or circuits.

283.  Competitive bidding documents. As discussed in section VI.B.5 above, applicants must
submit documentation to support their certifications that they have selected the most cost-effective option.
Relevant documentation includes a copy of each bid received (winning, losing, and disqualified), the bid
evaluation criteria (as discussed in section VI.A.4 above), and any other related documents, as described
in paragraph 248 above.””’ Applicants who are exempt from competitive bidding should also submit any
relevant documentation to allow USAC to verify that the applicant is eligible for the exemption (e.g., a
copy of the relevant government MSA and documentation showing that the applicant is eligible to
purchase from the MSA, or USAC correspondence identifying and approving a contract previously
approved for the Pilot Program).

284.  Cost allocation for ineligible entities or components. Applicants who seek to include
ineligible entities within a consortium, or to obtain support for services or equipment that include both
eligible and ineligible components, should submit a description of their cost allocation methodology per
the requirements in section V.C.4 above. Applicants should also submit any agreements that memorialize
cost-sharing arrangements with ineligible entities.

285.  Evidence of viable source for 35 percent contribution. Many projects in the Pilot
Program experienced implementation delays, in part due to the difficulty in obtaining their required
contribution. In the NPRM, the Commission suggested participants in the proposed infrastructure
program be required to demonstrate they have a reasonable and viable source for their contribution by

697 Applicants may check a box on the relevant forms to request nondisclosure of confidential commercial and
financial information, including, but not limited to, pricing, bids, and contract terms, under the “trade secret/
privileged or confidential commercial or financial information” exemption of the Freedom of Information Act
(FOIA), in lieu of submitting a separate request for confidentiality pursuant to section 0.459 of the Commission’s
rules. See 5 U.S.C. § 552(b)(4); 47 C.F.R. § 0.459(a)(4). All decisions regarding disclosure of company-specific
information will be made by the Commission. Because the information submitted by the HCP to USAC may be
competitively sensitive, we encourage vendors who have concerns about the confidentiality of bidding information
to raise the issues of USAC confidentiality requests early in the competitive bidding process with the HCP.
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submitting letters of assurances confirming funds from eligible sources to meet the contribution
requirement.*®

286.  We require all consortium applicants to submit, with their funding requests, evidence of a
viable source for their 35 percent contribution. We adopt this requirement to minimize administrative
processing of applications that do not have a source for the required match, which will lessen USAC’s
administrative costs and thereby lessen the burden on the Fund. As stated above, applicants, especially
those that intend to undertake high-dollar projects, should begin identifying potential sources for their
contribution as early as possible.®”® The funding request is the last major step in the application process
before applicants receive a funding commitment, and at this stage applicants should be well advanced in
determining the amount of their contribution and the source for that contribution.””” We also note that
program participants will be required to submit a certification that they have paid their 35 percent
contribution before USAC will disburse universal service support, so it is important for participants to
have a ready source of payment before they begin receiving services.

287.  Consortia may provide evidence of a viable source by submitting a letter signed by an
officer, director, or other authorized employee of the Consortium Leader. The letter should identify the
entity that will provide the 35 percent contribution, and the type of eligible source (e.g. HCP budget,
grant/loan, etc.). If the applicant contribution is dependent on appropriations, grant funding, or other
special conditions, the applicant should include a description of any special conditions and general
information regarding those conditions. If the applicant has already identified secondary sources of
funding, it should also include information regarding such sources in its letter. If the source for the
participant contribution is excess capacity, applicants must identify the entit(ies) who will pay for the
excess capacity, and submit evidence of arrangements made to comply with the requirements in section
IV.D.3 above.””"

288.  Consortium applicants are not required to identify the funding source for each consortium
member if each consortium member will pay its contribution individually. Instead, the Consortium
Leader should (1) verify that each member will pay its contribution from an eligible source (e.g., by
requesting a certification to that effect in the consortium member’s LOA) and (2) submit documentation
(e.g. consortium membership agreement) that shows that each member has agreed to pay its own
contribution from an eligible source.

289.  We delegate authority to the Bureau to provide more specific guidance, if needed, on the
content of the letter and documentation to be submitted. USAC may, as needed, request additional
documentation from applicants in order to ensure compliance with this requirement.

290.  Additional documentation for consortium applicants. Consortium applicants should
submit any revisions to the project management plan, work plan, schedule, and budget previously
submitted with the Request for Services (Form 461). If not previously provided with the project
management plan, applicants should also provide (or update) a narrative description of how the network
will be managed, including all administrative aspects of the network (including but not limited to
invoicing, contractual matters, and network operations.) If the consortium is required to provide a
sustainability plan (as discussed in the next paragraph), the revised budget should include the budgetary
factors discussed in the sustainability plan requirements Finally, consortium applicants will be required

5% NPRM, 25 FCC Red at 9391-92, paras. 46-47.

9 See supra section VLLA.S.
7% See PSPN Comments at 5.

! See supra section V.D.3.
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to provide electronically (via a spreadsheet or similar method) a list of the participating HCPs and all of
their relevant information, including eligible (and ineligible, if applicable) cost information for each
participating HCP. USAC may reject submissions that lack sufficient specificity to determine that costs
are eligible.

291.  Sustainability plans for applicants requesting support for long-term capital expenses. In
the NPRM, the Commission proposed to require sustainability plans similar to those required in the Pilot
Program for HCPs who intended to have an ownership interest, indefeasible right of use, or capital lease
interest in facilities funded by the Fund.”” We adopt the proposal in the NPRM, and require that
consortia who seek funding to construct and own their own facilities or obtain IRUs or capital lease
interests to submit a sustainability plan with their funding requests demonstrating how they intend to
maintain and operate the facilities that are supported over the relevant time period. A sustainability plan
for such projects is appropriate to protect the Fund’s investment, because such projects are requesting
support for capital expenses that are intended to have long-term benefits.””

292.  We largely adopt the same specific requirements for sustainability plans proposed in the
NPRM and utilized in the Pilot Program.”” Although participants are free to include additional
information to demonstrate a project’s sustainability, the sustainability plan must, at a minimum, address
the following points:

e Projected sustainability period. Indicate a reasonable sustainability period that is at least
equal to the useful life of the funded facility. Although a sustainability period of 10 years is
generally appropriate, the period of sustainability should be commensurate with the
investments made from the health infrastructure program. For example, if the applicant is
purchasing a 20 year IRU, the sustainability period should be a minimum of 20 years. The
applicant’s budget should show projected income and expenses (i.e. for maintenance) for the
project at the aggregate level, for the sustainability period.

e Principal factors. Discuss each of the principal factors that were considered by the participant
to demonstrate sustainability. This discussion should include all factors that show that the
proposed network will be sustainable for the entire sustainability period. Any factor that will
have a monetary impact on the network should be reflected in the applicant’s budget.

e Terms of membership in the network. Describe generally any agreements made (or to be
entered into) by network members (e.g., participation agreements, memoranda of
understanding, usage agreements, or other documents). If the consortium will not have
agreements with the network members, it should so indicate in the sustainability plan. The
sustainability plan should also describe, as applicable: (1) financial and time commitments
made by proposed members of the network; (2) if the project includes excess bandwidth for
growth of the network, describe how such excess bandwidth will be financed; and (3) if the
network will include eligible HCPs and other network members, describe how fees for
joining and using the network will be assessed.

2 NPRM, 25 FCC Red at 9399-9400, para. 65.

7% Commenters largely supported a sustainability plan requirement. See, e.g., Comments at ANCTN Comments at

5-6; WRHA Comments at 3; PSPN Comments at 13-14; UAMS Comments at 5; compare GCI Comments at 14,
Internet2 Comments at 16 (opposing sustainability plan requirement).

" We will not require consortia to include a discussion of the status of obtaining the participant contribution in their

sustainability plans, as proposed in the NPRM, because we separately require them to submit this information (see
para. 285 above).
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e Ownership structure. Explain who will own each material element of the network (e.g., fiber
constructed, network equipment, end user equipment). For purposes of responding to this
question, “ownership” includes an IRU interest. Applicants should clearly identify the legal
entity who will own each material element so that USAC can verify that only eligible entities
receive the benefits of program support.””> Applicants should also describe any arrangements
made to ensure continued use of such elements by the network members for the duration of
the sustainability period.

e Sources of future support. If sustainability is dependent on fees to be paid by eligible HCPs,
then the sustainability plan should confirm that the HCPs are committed and have the ability
to pay such fees. If sustainability is dependent on fees to be paid by network members that
will use the network for health care purposes, but are not eligible HCPs under the
Commission’s rules, then the sustainability plan should identify such entities. Alternatively,
if sustainability is dependent on revenues from excess capacity not related to health care
purposes, then the sustainability plan should identify the proposed users of such excess
capacity. Projects who have multiple sources of funding should address each source of
funding and the likelihood of receiving that funding. Eligible HCPs may not receive support
twice for the same service. For example, if the Healthcare Connect Fund provides support
for a network to procure an IRU to be used by its members, and the network charges its
members a fee to cover the undiscounted cost of the IRU, the members may not then
individually apply for program support to further discount the membership fee.

e Management. The applicant’s management plan should describe the management structure
of the network for the duration of the sustainability period, and the applicant’s budget should
describe how management costs will be funded.

293.  The Pilot Program required projects to submit a copy of their sustainability plan with
every quarterly report.””® Based on our experience with the Pilot Program, we conclude submission of the
sustainability report on a quarterly basis is unnecessarily burdensome for applicants, and provides little
useful information to the Administrator. We therefore conclude that sustainability reports for the
Healthcare Connect Fund should only be required to be re-filed if there is a material change in sources of
future support or management, a change that would impact projected income or expenses by the greater of
20 percent or $100,000 from the previous submission, or if the applicant submits a funding request based
on a new Form 461 (i.e., a new competitively bid contract). In that event, the revised sustainability report
should be provided to USAC no later than the end of the relevant quarter, clearly showing (i.e., by
redlining or highlighting) what has changed.

4. Requests for Multi-Year Commitments

294.  Background. The Commission currently allows for multi-year contracts in the Primary
Program through the use of “evergreen” status, meaning that participants do not have to rebid the service
for the life of the a contract designated as evergreen. Primary Program participants, however, are only
guaranteed support for a year at a time, and must re-submit a funding request each year.”’’ Because
funding is not guaranteed for a multiple year period, however, HCPs may not be able to obtain the same

7% If the number of entities to be identified is large (e.g., each eligible HCP will own its end user equipment),

applicants may identify such entities by reference (e.g., “each eligible HCP listed in Form 462 being submitted
today will own its end user equipment”).

706 See 2007 Pilot Program Selection Order, 22 FCC Red at 20423-24, para. 126.

07 See USAC web site on evergreen contracts, available at http://www.universalservice.org/rhc/health-care-

providers/evergreen-contracts.aspx (last visited Dec. 3, 2012).
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level of cost savings that they could receive with multiple years of guaranteed funding. The Pilot
Program, on the other hand, provided a lump-sum award over a three-year period, which provided
projects with additional leverage in negotiating contracts.

295.  Inthe July 19th Public Notice, the Bureau sought to further develop the record on issues
relating to multi-year contracts, including issues relating to upfront payments.”” Commenters
unanimously supported multi-year commitments as a measure that would reduce administrative costs and
increase the value of the services procured.””

296.  Discussion. We will allow applicants in the Healthcare Connect Fund to receive multi-
year funding commitments that cover a period of up to three funding years. The multi-year funding
commitments we adopt will reduce uncertainty and administrative burden by eliminating the need for
HCPs to apply every year for funding, as is required under the Primary Program, and reduce
administrative expenses both for the projects and for USAC. """ Multi-year funding commitments,
prepaid leases, and IRUs also encourage term discounts and produce lower rates from vendors.”"! Multi-
year commitments will also allow consortium applicants to choose HCP-constructed-and-owned
infrastructure where it is the most cost-effective way to obtain broadband. Applicants receiving support
for long-term capital investments whose useful life extends beyond the period of the funding commitment
may be subject to additional reporting requirements to ensure that such facilities continue to be used for
their intended purpose throughout their useful life. We delegate authority to the Bureau to issue
administrative guidance to implement such requirements.

297.  Applicants requesting a funding commitment for a multi-year funding period should
indicate the years for which funding is required on Form 462 and, for consortia, with the attachment that
lists the HCPs and costs for each HCP within the network. If a long-term contract covers a period of
more than three years, the applicant may also have the contract designated as “evergreen” if the contract
meets the criteria specified in section VI.B.6.d above, which will allow the applicant to re-apply for a
funding commitment under the contract after three years without having to undergo additional
competitive bidding.”"* In choosing a three-year period, we strike a balance between allowing applicants
and the Fund to reap the benefits of long-term contracts, reducing administrative burdens on applicants
and the Fund, and ensuring that applicants are not “locked in” to long-term contracts which may prevent
them from seeking more cost-effective options when prices drop, or they choose to upgrade to higher
bandwidths/newer technologies.””® Three years is also consistent with our requirement that upfront

708 July 19 Public Notice, 27 FCC Rced at 8198, para. 11.

709 See, e.g., AHA PN Comments at 4; RWHC PN Comments at 4; MTN PN Comments at 3; CCHCS PN

Comments at 5.

719 See USAC Observations Letter at 4; MTN PN Comments at 3; CCHCS PN Comments at 5. Multi-year funding

commitments will only be available in the Healthcare Connect Fund.

! See, e. g., IRHN PN Comments at 14, 18 (multi-year contracts allow HCPs to lock in cost-effective pricing for

high-speed broadband for multiple years, give vendors an improved business case to construct/install/upgrade fiber
or other plant, and help make the business case for commercial providers to lower their standard recurring-cost
pricing due to the longer-term revenue stream).

12 See supra section VI.B.6.d. By having contracts designated as “evergreen,” HCPs will also be able to exercise

voluntary extensions without re-bidding as described above. See id.; cf. CHCC/RMHN PN Comments at 4; MTN
Comments at 3-4.

13 See RWHC PN Comments at 4; CHCC/RMHN PN Comments at 4; CCHCS PN Comments at 5; IRHN PN

Comments at 14; UTN PN Comments at 4. See also USAC E-rate guidance for technology plans, available at
http://www.usac.org/sl/applicants/step01/default.aspx (last visited Dec. 3, 2012) (recommending that in general, e-
rate technology plans should not cover more than three years).
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payments averaging more than $50,000/site be amortized over at least three years. Commenters generally
support a three-year period as being reasonable.”'* Consistent with current rules, a multi-year funding
commitment cannot extend beyond the end of the contract submitted with the request for funding. For
example, if an applicant submits a two-year contract and requests a multi-year funding commitment,
USAC will only issue a funding commitment for two years. Similarly, if a contract ends in the middle of
the funding year, the funding commitment can only extend to the end date of the contract.

298.  In the NPRM, the Commission proposed a $100 million cap for infrastructure projects.””

We institute a single cap of $150 million annually that will apply to all commitments for upfront
payments during the funding year, and all multi-year commitments made during a funding year.”'® This
approach for the hybrid infrastructure-services program will provide greater flexibility than the $100
million cap proposed in the NPRM for infrastructure projects; it recognizes that upfront payments also
can be substantial when purchasing services from a commercial provider who needs to deploy facilities to
serve the HCP. This cap takes into account the need for economic reasonableness and responsible fiscal
management of the program, and will help prevent large annual fluctuations in program demand. We
direct USAC to process and prioritize funding requests for upfront payments and multi-year commitments
on a rolling basis, similar to the process we set forth above for funding requests generally. We also direct
USAC to periodically inform the public, through its web site, of the total dollar amounts subject to the
$150 million cap that have been (1) requested by HCPs (2) actually committed by USAC for the funding
year.”"” We may consider adjusting the cap upward if it appears a significant number of Primary Program
participants are moving to the Healthcare Connect Fund. Finally, USAC may establish a filing window
tailored toward funding requests subject to the $150 million cap, if necessary.”"*

299.  Current Commission rules allow universal service support for state and federal taxes and
surcharges assessed on eligible services.”"® We recognize that taxes and surcharges can fluctuate over a
three-year commitment period. In the Pilot Program, projects were allowed to estimate taxes and
surcharges over the commitment period. Similarly, in the Healthcare Connect Fund, we will take into
account the year-to-year fluctuation in taxes and surcharges by allowing HCPs and consortia to estimate
the expense using either current tax rates or by projecting the tax rate for the commitment period.
Projected taxes and surcharges shall be limited to no higher than 110 percent of the current rate at the

4 See, e.g., NCTN PN Comments at 5; RHWC PN Comments at 4; CCHCS PN Comments at 5 (supporting a term

of three to five years); SWTAG PN Comments at 11 (stating that a three-year term would allow for changes to
maintenance agreements and equipment upgrades if necessary).

'S NPRM, 25 FCC Red at 9421-22, paras. 128-31.

716 We find that a single cap is the most easily administrable, given that some multi-year commitment requests will

likely include a component for upfront payments. The Anti-Deficiency Act (ADA) prohibits the Commission from
making or authorizing an expenditure or obligation that exceeds the amount available for it an appropriation or fund.
31 USC §1341. The universal service programs, however, have been exempt from the ADA since about 2005, Pub.
L. No. 108-494, Title 111, §§ 301-302 (Dec. 23, 2004) and currently are exempt until December 31, 2013 as part of a
two-year exemption set forth in the Consolidated Appropriations Act, 2012, Pub. L. No. 112-74, § 510 (Dec. 23,
2011).

"we require USAC to post this information both for the $150 million cap on multi-year commitments and upfront

payments, and for the overall $400 program cap. See infira section X.C. If an applicant signs a multi-year contract
but funds are no longer available for the funding year for a multi-year commitment, the applicant may choose to
simply seek a one-year funding commitment, have the contract designated as “evergreen,” and apply for a multi-
year funding commitment in the next funding year.

¥ See Appendix D, 47 C.F.R. § 54.675.

947 CF.R. § 54.609(a).
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time that the HCP or consortium files a funding request.”* The funding commitment will be issued based
on the tax and surcharge rate provided by the applicant. We note that this does not lead to an additional
potential for waste, fraud, and abuse, because disbursements will be based on actual expenses, not the
projections.

5. USAC Processing and Issuance of Funding Commitment Letters

300. USAC will review funding requests and, if approved, issue a funding commitment letter
to the applicant. We allow applicants the opportunity to cure errors on their submissions after initial
USAC review, although the responsibility to submit complete and accurate information remains at all
times the sole responsibility of the applicant. In order to expedite HCPs’ ability to initiate service once
they have selected a service provider, we specify a timeframe for USAC’s initial review of funding
commitment requests. Within 21 calendar days of receipt of a complete funding commitment request,
USAC will inform applicants in writing of (1) any and all ministerial or clerical errors that it identifies in
the funding commitment request, along with a clear and specific explanation of how the selected
participants can remedy those errors; (2) any missing, incomplete, or deficient certifications; and (3) any
other deficiencies that USAC finds, including any ineligible network components or ineligible network
components that are mislabeled in the funding request. If USAC needs more than 21 calendar days to
complete its initial review of the funding request, it should inform the applicant in writing that it needs
additional time, and provide the applicant with a date on or before which it expects to provide the
information described in the prior sentence.””’ We remind applicants that this 21-day period is not a
deadline for USAC to issue a funding commitment letter. Instead, it is a timeframe for USAC to check
that information provided by applicants is complete and accurate, which will then allow USAC to
subsequently process the funding request. If an applicant receives a notice that its funding request
includes deficiencies, it will have 14 calendar days from the date of receipt of the USAC written notice to
amend or re-file its funding request for the sole purpose of correcting the errors identified by USAC.”*

301.  For purposes of prioritizing funding requests, funding requests are deemed to have been
filed when the applicant submits an application that is complete. If USAC identifies any errors or
deficiencies during its initial 21-day review, the application is not considered to be complete until all such
errors and deficiencies are corrected. Applicants may make material changes to their funding requests
prior to USAC’s issuance of a funding commitment letter, but will be considered, for priority purposes, to
have filed their applications as of the date when a complete notice of the material change (i.e. without the
types of errors or deficiencies identified in the prior paragraph) is submitted to USAC.

302.  Upon completion of its review process, USAC will send funding commitment letter or a
denial. The funding commitment letter should specify whether the contract has been deemed evergreen
(if requested), and whether a multi-year commitment has been issued (and if so, the annual amount of the
commitment). Applicants denied funding for errors other than ministerial or clerical errors must follow
USAC’s and the Commission’s regular appeal procedures.””> Applicants that do not comply with the

720 See USAC Nov. 16 Data Letter at 4 (Pilot projects usually requested funding for a maximum of 10 percent over

the current tax rate).

''we delegate authority to the Bureau to extend USAC’s deadline to complete initial reviews based on the volume

of funding requests.

2 Applicants will be presumed to have received notice five days after such notice is postmarked by USAC. To
expedite the application process, we also direct USAC to send the notice via e-mail to the applicant if the applicant
has provided an e-mail address.

73 See 47 C.F.R. §§ 54.719 et seq.
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terms of this Order, section 254 of the 1996 Act, and Commission rules and orders will be denied funding
in whole or in part, as appropriate.

D. Invoicing and Payment Process

303.  Background. The Primary and Pilot Programs have different invoicing and payment
procedures, through which service providers receive universal service support payments for the services
they have rendered to HCPs. Although both programs require HCPs to certify that they have received
contracted services from providers, the Pilot Program also requires HCPs to certify that they have already
paid their 15 percent contribution to the service provider before the invoice for payment to the service
provider can be submitted to USAC. The Pilot Program also requires HCPs and service providers to
review and certify the accuracy of payment requests submitted to USAC.”

304.  Discussion. In Healthcare Connect Fund, we adopt an invoicing procedure similar to the
one currently in use by the Pilot Program. In the Pilot Program, service providers bill HCPs directly for
services that they have provided. Upon receipt of a service provider’s bill, the HCP creates and approves
an invoice for the services it has received, certifies that the invoice is accurate and that it has paid its
contribution, and sends the invoice to the service provider. The service provider then certifies the
invoice’s accuracy and uses it to receive payment from USAC.

305. This invoicing procedure is different from the Primary Program in two principal ways.
In the Healthcare Connect Fund, as in the Pilot Program, (1) a HCP or Consortium Leader must certify to
USAC that it has paid its contribution to the service provider before the invoice can be sent to USAC and
the service provider can be paid, and (2) before any invoice is sent to USAC, both the HCP and service
provider must certify that they have reviewed the document and that it is accurate. We believe the
adoption of these requirements in the new program will help eliminate waste, fraud, and abuse by making
sure that HCPs have made their required contribution to the cost of the services they receive and that the
invoice accurately reflects the services an HCP is receiving and the support due to the service provider. It
is permissible to certify that these steps have been taken via electronic signature of an officer, director, or
other authorized employee of the Consortium Leader or HCP. All invoices must be received by the
Administrator within six months of the end date of the funding commitment.

E. Contract Modifications

306.  Background. Inthe 1997 Universal Service Fourth Order on Reconsideration, the
Commission set forth the requirements applicable to contract modifications in the RHC support
mechanism. We adopt the same requirements for the Healthcare Connect Fund, and briefly recap them
below for applicants who are new to universal service fund programs.

307.  Discussion. The Universal Service Fourth Order on Reconsideration concluded that
requiring a competitive bid for every minor contract modification would place an undue burden upon
eligible entities.”” The Commission found that an eligible school, library, or rural HCP would be entitled
to make minor modifications to a contract that was previously approved for funding without completing
an additional competitive bid process.””® The Commission also noted that any service provided pursuant
to a minor contract modification also must be an eligible supported service as defined in the Order to
receive support or discounts.

" Fora summary of Pilot Program invoicing and payment procedures, see USAC RHC Pilot Program Process

Overview, http://www.universalservice.org/rhep/vendors/default.aspx/ (last visited Oct. 18, 2012).
25 Universal Service Fourth Order on Reconsideration, 13 FCC Red at 5448, para. 224.

726 1d.
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308.  Consistent with existing requirements, HCPs should look to state or local procurement
laws to determine whether a proposed contract modification would be considered minor and therefore
exempt from state or local competitive bidding processes.””” If a proposed modification would be exempt
from state or local competitive bidding requirements, the applicant likewise would not be required to
undertake an additional competitive bidding process in connection with the applicant's request for
discounted services under the federal universal service support mechanisms.”* Similarly, if a proposed
modification would have to be rebid under state or local competitive bidding requirements, then the
applicant also would be required to comply with the Commission's competitive bidding requirements
before entering into an agreement adopting the modification.”

309.  The Universal Service Fourth Order on Reconsideration also addressed instances in
which state and local procurement laws are silent or are otherwise inapplicable with respect to whether a
proposed contract modification must be rebid under state or local competitive bidding processes. In such
cases, the Commission adopted the “cardinal change” doctrine as the standard for determining whether
the contract modification requires rebidding.”® The cardinal change doctrine looks at whether the
modified work is essentially the same as that for which the parties contracted.””" A cardinal change occurs
when one party affects an alteration in the work so drastic that it effectively requires the contractor to
perform duties materially different from those originally bargained for.””> In determining whether the
modified work is essentially the same as that called for under the original contract, factors considered are
the extent of any changes in the type of work, performance period, and cost terms as a result of the
modification.””’ Ordinarily a modification falls within the scope of the original contract if potential

offerors reasonably could have anticipated the modification under the changes clause of the contract.”*

310.  The cardinal change doctrine recognizes that a modification that exceeds the scope of the
original contract harms disappointed bidders because it prevents those bidders from competing for what is
essentially a new contract. The Commission adopted the cardinal change doctrine as the test for
determining whether a proposed modification will require rebidding of the contract, absent direction on
this question from state or local procurement rules, because it believed this standard reasonably applies to

27 See Universal Service Fourth Order on Reconsideration, 13 FCC Red at 5448-49, para. 225.

728 1d.

729 1d.

730 See id. at 5449, para. 226.

3! See Graphicdata, LLC v. U.S., 37 Fed.Cl. 771, 781 (Fed.Cl. 1997); AT&T v. WILTEL, 1 F.3d 1201, 1205 (Fed.
Cir. 1993); Cray Research v. Dept. of Navy, 556 F. Supp. 201, 203 (D.D.C. 1982); CAD Language Systems, 68
Comp. Gen. 376 (1989), 89-1 CPD para. 364; Universal Service Fourth Order on Reconsideration, 13 FCC Rcd at
5449-50, para. 227

2 Rumsfeld v. Freedom NY., Inc., 329 F.3d 1320, 1332, adhered to on denial of reh'g en banc sub nom. Rumsfeld v.

Freedom, NY, Inc., 346 F.3d 1359 (Fed. Cir. 2003); Krygoski Constr. Co. v. United States, 94 F.3d 1537, 1543
(Fed.Cir.1996).

3 Information Ventures, Inc., B-240458, Nov. 21, 1990, 90-2 CPD para. 414.
3% Cardinal Maint. Serv., Inc. v. United States, 63 Fed.Cl. 98, 107(Fed. Cl. Nov. 2004); Master Security, Inc., B-
274990.2, Jan. 14, 1997, 97-1 CPD para. 21; Air A-Plane Corporation v. United States, 408 F.2d 1030, 1032-33 (Ct.
Cl. 1968); Hewlett Packard Co., B-245293, Dec. 23, 1991, 91-2 CPD para. 576; Universal Service Fourth Order on
Reconsideration, 13 FCC Rcd at 5449-50, para. 227.
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contracts for supported services arrived at via competitive bidding.”*> If a proposed modification is not a
cardinal change, there is no requirement to undertake the competitive bidding process again.”*

311.  Aneligible HCP seeking to modify a contract without undertaking a competitive bidding
process should, within 30 calendar days of signing or otherwise entering into the contract modification,
file a revised funding commitment request indicating the value of the proposed contract modification so
that USAC can track contract performance. The HCP also must demonstrate that the modification is
within the original contract's change clause or is otherwise a minor modification that is exempt from the
competitive bidding process.””” The HCP's justification for exemption from the competitive bidding
process will be subject to audit and will be reviewed by USAC to determine whether the applicant's
request is, in fact, a minor contract modification that is exempt from the competitive bidding process. We
note that program participants make contract modifications without competitive bidding at their own risk.
If a participant makes a contract modification without competitive bidding, and the modification does not
qualify as minor, USAC will not allow support for the modification.

312.  We emphasize that even though minor modifications will be exempt from the competitive
bidding requirement, parties are not guaranteed support with respect to such modified services. A
commitment of funds pursuant to an initial FCC Form 462 does not ensure that additional funds will be
available to support the modified services. We conclude that this approach is reasonable and is consistent
with our effort to adopt the least burdensome application process possible while maintaining the ability of
USAC and the Commission to perform appropriate oversight.

F. Site and Service Substitutions

313.  Based on our experience in the Pilot Program, we adopt a site and service substitution
policy for participants in the Healthcare Connect Fund that is similar to that applied in the Pilot
Program.””® Consortia may make site substitutions in accordance with the policy (because individual
applicants are by definition single-site, no site substitutions are allowed for individual applicants). Both
individual and consortium applicants may make service substitutions in accordance with the policy.

314.  As the Commission found in the Pilot Program, allowing site and service substitutions
minimizes the burden on consortium participants and increases administrative efficiency by enabling
HCPs to ask USAC to substitute or modify the site or service without modifying the actual commitment
letter.””® Moreover, this policy recognizes the changing broadband needs of HCPs by providing the
flexibility to substitute alternative services within the constraints set forth below.”* This policy is a more
administratively efficient approach than the Primary Program, in which any modification of funding
requires a new application and a new funding commitment letter for each HCP impacted.”' In its July 19
Public Notice, the Bureau asked for comment on whether to adopt the Pilot Program approach to site and

33 Universal Service Fourth Order on Reconsideration, 13 FCC Red at 5450, para. 228.

736 See, e.g., MCI Telecommunications Corp., B-276659.2, Sept. 29, 1997, 1997 WL 602194 (C.G.) at 9; Universal

Service Fourth Order on Reconsideration, 13 FCC Rcd at 5450, para. 228.

7 Graphicdata, LLC supra, citing AT&T Communications, Inc. v. WilTel, 1 F.3d at 1205; Universal Service Fourth
Order on Reconsideration, 13 FCC Red at 5450-51, para. 229.

38 See 2007 Pilot Program Selection Order, 22 FCC Red at 20401, 20405-06, paras. 80, 86; Pilot Evaluation 27
FCC Rcd at 9436, para. 80.

739 See Pilot Evaluation, 27 FCC Red at 9436, para. 80.

740 See RWHC PN Comments at 2; OHN PN Comments at 4; UAMS PN Comments at 4.

™ Pilot Evaluation, 27 FCC Red at 9436, para. 80.
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service substitutions in the reformed program.”* The commenters generally supported applying the same
approach in the new program.’®

315.  The Pilot Program permits site and service substitutions within a project in certain
specified circumstances, in order to provide some amount of flexibility to project participants. Under the
Pilot Program, a site or service substitution may be approved if (i) the substitution is provided for in the
contract, within the change clause, or constitutes a minor modification, (ii) the site is an eligible HCP and
the service is an eligible service under the Pilot Program, (iii) the substitution does not violate any
contract provision or state or local procurement laws, and (iv) the requested change is within the scope of
the controlling FCC Form 465, including any applicable Request for Proposal.”** Once USAC has issued
a funding commitment letter, support under the letter is capped at the amount provided in the letter.
Therefore, support for a qualifying site and service substitution is only guaranteed if the substitution will
not cause the total amount of support under the funding commitment letter to increase.”” We adopt these
same criteria for the Healthcare Connect Fund, which we include in a new rule.”*®

G. Data Collection and Reporting Requirements

316.  Background. The Commission required Pilot projects to submit quarterly reports in order
to help inform the Commission’s understanding of the composition and uses of broadband health
networks.”*” In the NPRM, the Commission proposed to collect data that would help the Commission
analyze how the support in the health care support mechanism is being used, such as requiring
beneficiaries to annually identify the speed of the connections and the type and frequency of telehealth
applications used as a result of broadband access.”*® In addition, GAO recommended that the
Commission develop a sound evaluation plan as part of the design of any new program.’*

317.  Discussion. Data from participants and from the Fund Administrator are essential to the
Commission’s ability to evaluate whether the program is meeting the performance goals adopted today

s July 19 Public Notice, 27 FCC Rcd at 8187-89, para. 6.

s See, e.g., Geisinger PN Comments at 3; IRHTP PN Comments at 2; CHCC/RMHN PN Comments at 2; CCHCS

PN Comments at 3; UTN PN Comments at 2.

74 See Universal Service Fourth Order on Reconsideration, 13 FCC Red at 5450, para. 228 (adopting the “cardinal

change doctrine as the test for determining whether a proposed modification will require rebidding of the contract,
absent direction on this question from state or local procurement rules”); USAC Site and Service Substitution
Policy, at 1, 3, available at http://www.universalservice.org/_res/documents/rhc-pilot-program/pdf/Site-and-Service-
Substitution.pdf (last visited Dec. 19, 2012).

™ If the requested site and service substitution causes an increase in the total amount of support under the funding

commitment letter, the applicant may request an increase to the existing funding commitment letter or an additional
funding commitment letter. However, a commitment of funds pursuant to an initial funding commitment letter does
not ensure that additional funds will be available to support the modified services. See Universal Service Fourth
Order on Reconsideration, 13 FCC Red at 5450-51, para. 229.

746 Appendix D, 47 C.F.R. § 54.646. GCI asks that the Commission apply the site and service substitution policy to

the existing RHC programs at this time. See GCI PN Comments at 5-6. We decline to extend this policy to the
Telecommunications Program in this proceeding, which did not propose such policy changes for that program. We
may consider adopting such changes for that program in the future, if they work well in the Healthcare Connect
Fund.

™7 2007 Pilot Program Selection Order, 22 FCC Rcd at 20423-24, para. 126.
™8 NPRM, 25 FCC Red at 9428, para. 151.

™7 GAO Report at 53.
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and to measure progress toward meeting those goals.”® We anticipate collecting the necessary data
through a combination of the application process and annual reporting requirements. For consortium
participants under the Healthcare Connect Fund, we require the submission of annual reports with the data
specified below. Annual, rather than quarterly, reports minimize the burden on participants and the
Administrator alike while still supporting performance evaluation and enabling us to protect against
waste, fraud, and abuse.”' Because we expect to be able to collect data from single applicants in the
Healthcare Connect Fund on forms they already submit, we do not at this time expect that they will need
to submit an annual report, unless a report is required for other reasons. To further minimize the burden
on participants, we direct the Bureau to work with the Administrator to develop a simple and streamlined
reporting system that integrates data collected through the application process, thereby eliminating the
need to resubmit any information that has already been provided to the Administrator.””> We agree with
several cor;gnenters that to the extent feasible, USAC should collect information through automated
interfaces.

318.  In the Healthcare Connect Fund, each consortium lead entity must file an annual report
with the Administrator on or before September 30 for the preceding funding year (i.e., July 1 through and
including June 30).”** Each consortium is required to file an annual report for each funding year in which
it receives support from the Healthcare Connect Fund. For consortia that receive large upfront payments,
the reporting requirement extends for the life of the supported facility.””> The Administrator shall make
the annual reports publicly available as soon as possible after they are filed.

319.  All participants are required to provide the information necessary to ensure the
Commission can assess progress towards the performance goals and measures adopted in Section III. To
track progress toward the first goal, increasing access to broadband, we require participants to report the
characteristics, including bandwidth and price, of the connections supported by the Healthcare Connect
Fund.”*® To track progress toward the second goal, fostering broadband health care networks, we require
participants to report the number and characteristics of the eligible and non-eligible sites connecting to the
network.””” We also expect participants to report whether and to what extent the supported connections
are being used for telemedicine, exchange of EHRs, participation in a health information exchange,
remote training, and other telehealth applications.””® To track progress toward the third goal, maximizing

0 See supra section I1I; see OHN PN Comments at 3 (“Information collection is vital to demonstrating use and
value of the network and FCC/matching funding investments.”).

1 See, e. 2., IRHTP PN Comments at 2; UTN PN Comments at 1; HSHS PN Comments at 3-4.

752 See MTN PN Comments at 2; see also UTN PN Comments at 1 (explaining that much of the information
contained in the Pilot quarterly reports is already contained in prior filings with USAC).

73 As one commenter put it, the “[t]he least burdensome manner of collecting this information (with the maximum
reporting-out capability) is to create a uniform reporting tool with drop-downs/descriptions of use that allow USAC
and the FCC to more easily report on majority trends and uses of the network and funding as a whole.” OHN PN
Comments at 3; see also ITN PN Comments at 2; WNYRAHEC PN Comments at 2-3 (suggesting the use of an
online system that automatically populates information from the Network Cost Worksheet and invoices).

3% See SWTAG PN Comments at 4 (suggesting that only the consortium lead entity be required to submit reports,
similar to the Pilot Program).

73 For instance, if a participant receives support to purchase a 20-year IRU, the participant is required to file annual
reports for 20 years.

76 See supra section IILA.
57 See supra section I11.B.

758 Id.
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the cost-effectiveness of the program, in addition to the reporting requirements under the first goal, we
require that participants report the number and nature of all responsive bids received through the
competitive bidding process as well as an explanation of how the winning bid was chosen, as discussed
above in the section on competitive bidding requirements.”

320.  We delegate authority to the Bureau to provide, and modify as necessary, further
guidance on the reporting requirements described above, for both participants and the Administrator, to
ensure the Commission has the necessary information to measure progress towards meeting the
performance goals adopted in this Order. For consortium applicants, the consortium leader will be
responsible for preparing and submitting these annual reports. Some of the data will already be collected
through other forms that participants will submit through the funding process. We do not require non-
consortium applicants to file annual reports at this time because we expect to be able to collect
information through forms they already submit in connection with the application process, or if necessary,
through other simplified automated interfaces. We delegate authority to the Bureau to work with USAC
to accomplish these tasks, and to modify specific reporting requirements if necessary consistent with the
requirements set forth in the prior paragraph.

321.  We also extend the current Pilot Program reporting requirement for each Pilot project
through and including the last funding year in which the project receives Pilot support, but make it an
annual instead of a quarterly obligation.”® We will also make the Pilot Program reporting requirements
the same as the Healthcare Connect Fund reporting requirements and delegate to the Bureau the authority
to specify whether any additional information from the quarterly report should continue to be included in
the annual report that might be needed to evaluate the Pilot Program or to prevent waste, fraud, and abuse
in that program.”®" As of the effective date of this Order, Pilot projects are no longer required to file
quarterly reports and instead may file their first annual report on September 30, 2013. We further
delegate authority to the Bureau to determine the expiration of any supplemental Pilot Program reporting
requirements.

322.  In specifying these reporting requirements, we have sought to simplify and streamline the
requirements as much as possible, in order to minimize the burden on participants while still ensuring the
funding is used for its intended purpose.” This furthers all of our performance goals — expanding access
to broadband and fostering health care networks while maximizing the cost-effectiveness of the program.
The data we collect will also help us to measure progress toward each of these goals.

VII. ADDITIONAL MEASURES TO PREVENT WASTE, FRAUD, AND ABUSE

323.  In this section, we adopt additional safeguards against waste, fraud, and abuse. These are
set forth in new rule section 54.648, in various rule provisions requiring certifications, and elsewhere in
the rules and in this Order. The safeguards are patterned on the rules for the Telecommunications

9 See supra section VI.C.3.

760 See 2007 Pilot Program Selection Order, 22 FCC Red at 20423-24, paras. 126-27. The Commission required
that each Pilot project submit reports on or before January 30, April 30, July 30, and October 30 for six years
following the initial quarterly report due date. 2007 Pilot Program Selection Order, 22 FCC Red at 20424 para. 127.
In addition, for Pilot Projects that received large upfront payments, the reporting requirement extends for the life of
the supported facility.

76! The required content of the Pilot project reports and the submission process will remain as specified in 2007 Pilot
Program Selection Order, until otherwise specified by the Bureau. See 2007 Pilot Program Selection Order, 22
FCC Red at 20424, para. 126.

2 See supra para. 41.; see, e.g., VAST PN Reply Comments at 1 (finding “the quarterly reporting, as required by
the Pilot Program, to be extremely burdensome”).
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Program, and incorporate many of the provisions that proved effective in the Pilot Program in making the
program efficient and in safeguarding against waste, fraud, and abuse. The provisions we adopt here also
take into account the comments we received in response to the NPRM. These safeguards are in addition
to many of the requirements described above for the Healthcare Connect Fund that are also designed to
protect against waste, fraud, and abuse.

324.  In addition to the requirements below, we remind participants in the Healthcare Connect
Fund that they will be subject to existing Commission rules governing the exclusion of certain persons
from activities associated with or relating to the USF support mechanisms (the “suspension and
disbarment” rules).”® We also remind participants that all entities that are delinquent in debt owed to the
Commission are be prohibited from receiving support until full payment or satisfactory arrangement to
pay the delinquent debt is made, pursuant to the Commission’s “red light” rule implementing the Debt
Collection Improvement of 1996."

A. Recordkeeping, Audits, and Certifications

325.  Asproposed in the NPRM, we apply all relevant Pilot and Telecommunications Program
requirements regarding recordkeeping, audits, and certifications to participants in the Healthcare Connect
Fund, as modified herein, and we recodify those requirements in a new rule section applicable to the new
program.

326.  Recordkeeping. Consistent with sections 54.619(a), (b), and (d) of our current rules,
program participants and vendors in the Healthcare Connect Fund must maintain for five years certain
documentation related to the purchase and delivery of services, network equipment, and participant-
owned facilities funded by the program, and they will be required to produce these records upon
request.”” In particular, participants who receive support for long-term capital investments in facilities
whose useful life extends beyond the period of the funding commitment shall maintain records for at least
5 years after the end of the useful life of the facility. The NPRM also proposed to: (1) clarify that the
documents to be retained by participants and vendors must include all records related to the participant’s
application for, receipt of, and delivery of discounted services; and (2) mandate that vendors, upon
request, produce the records kept pursuant to the Commission’s recordkeeping requirement.”® We adopt
rules consistent with these proposals to enable the Commission and USAC to obtain the records necessary
for effective oversight of the new Healthcare Connect Fund.

327.  Audits and Site Visits. The Commission will continue to use the audit process to ensure
there is a focused and effective system for identifying and deterring program abuse.”’ Consistent with

763 The suspension and disbarment rules concern persons who have been convicted of, or have had a civil judgment

against them, for attempt or commission of fraud or other offenses arising out of activities associated with the USF.
See generally 47 C.F.R. § 54.8.

764 See 47 C.F.R. § 1.1910(b). For more information on the Red Light Rule, see “Debt Collection Improvement Act

Implementation,” http://transition.fcc.gov/debt collection/ (last visited Nov. 14, 2012).

7% See 47 C.F.R. § 54.619(a)-(b), (d).
7% See NPRM, 25 FCC Red at 9425, para. 139.
7 USAC’s audit program historically has consisted of audits by USAC’s internal audit division staff as well as
audits by independent auditors under contract with USAC. In addition, in the past, the Commission’s Office of
Inspector General (OIG) has conducted audits of USF program beneficiaries. See FEDERAL COMMUNICATIONS
COMMISSION OFFICE OF INSPECTOR GENERAL, SEMIANNUAL REPORT TO CONGRESS, OCTOBER 1, 2009 THROUGH
MARCH 31,2010 AT 17-20, available at http://transition.fcc.gov/0ig/SAR March 2010 050710.pdf. In a February
12, 2010, letter to USAC, OMD directed USAC to separate its two audit objectives into distinct programs — one
focused on Improper Payments Information Act (“IPIA”) assessment and the second on auditing compliance with all
(continued...)
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existing section 54.619(c), participants in the Healthcare Connect Fund will be subject to random audits
to ensure compliance with program rules and orders.”®®

328.  USAC must assess compliance with the program’s requirements, including the new
requirements established in this Order for recipients of RHC support. We direct USAC to review and
revise the Beneficiary/Contributor Compliance Audit Program (BCAP)’® and the Payment Quality
Assurance (PQA) program’ " to take into account the changes adopted in this Order when designing
procedures for recipients of funding under the Healthcare Connect Fund. We further direct USAC to
submit a report to the Bureau and Office of Managing Director (OMD) within 60 days of the effective
date of this Order or by May 31, 2013, whichever is later, proposing changes to the BCAP and PQA
programs consistent with this Order.

329.  We also direct USAC to conduct random site visits to Healthcare Connect Fund
participants to ensure that support is being used for its intended purposes, or as necessary and appropriate
based on USAC’s review of participants’ submissions to USAC. We further direct USAC to notify the
Wireline Competition Bureau and the Office of the Managing Director of any site visit findings and
analysis within 45 days of the site visit.

330.  Certifications. We adopt certification requirements for the Healthcare Connect Fund that
are similar to those in the existing RHC programs.””" Participants in the Healthcare Connect Fund must
(Continued from previous page)

four USF programs. See Improper Payments Information Act of 2002, Pub.L.No. 107-300, 116 Stat. 2350 (2002).
In addition to providing guidance on the implementation of the IPIA assessment program and compliance audit
program, the letter informed USAC that OMD would assume responsibility for oversight of USAC’s
implementation of both programs. See Letter from Steven Van Roekel, Managing Director, Federal
Communications Commission to Scott Barash, Acting CEO, Universal Service Administrative Company (filed Feb.
12,2010) (FCC IPIA Letter), available at http://www.fcc.gov/omd/usac-letters/2010/021210-ipia.pdf.

768 See 47 C.F.R. § 54.619(c).

7% The Compliance Audit program, BCAP, was developed with the following objectives: (1) cover all four

programs and contributors; (2) tailor audit type and scope to program risk elements, size of disbursement, audit
timing and other specific factors; (3) keep costs reasonable in relation to overall program disbursements, amount
disbursed to beneficiary being audited, and USF administrative costs; (4) spread audits throughout the year; and (5)
retain capacity and capability for targeted and risk-based audits. See FCC IPIA Letter at 2, 4. To assist program
participants, USAC has information about BCAP available on its website. See USAC, Understanding Audits,
http://www.usac.org/rhc/about/program-integrity/audits.aspx (/ast visited Dec. 10, 2012).

" The Improper Payments Information Act (IPIA) assessment program (PQA) was developed with the following
objectives: (1) separately cover all four USF programs; (2) measure the accuracy of the Administrator’s payments
to program applicants; (3) evaluate the eligibility of program applicants who have received payments; (4) include
high-level testing of information obtained from program participants; and (5) tailor scope of procedures to ensure
reasonable cost while meeting IPIA requirements for sample size and precision. Unlike BCAP, the PQA program
does not involve audits. See USAC, Payment Quality Assurance (PQA) Program FAQs, available at
http://www.usac.org/rhc/about/program-integrity/pqa.aspx. Rather, it provides for reviews specifically designed to
assess estimated rates of improper payments, thereby supporting IPIA requirements. The PQA reviews measure the
accuracy of USAC payments to applicants, evaluate the eligibility of program applicants, and involve high level
testing of information obtained from program participants. USAC tailors the scope of procedures to ensure
reasonable costs while still meeting IPIA requirements. To assist program participants, USAC has information
about the PQA program available on its website. See USAC, Payment Quality Assurance (PQA) Program,
http://www.usac.org/rhc/about/program-integrity/pqa.aspx (last visited Dec. 10, 2012).

! See 47 C.F.R. §§ 54.603(b), 54.615(c) (certification requirements for existing Rural Health Care programs); App.

D, various rule sections (certification requirements for Healthcare Connect Program). This order does not modify
certification requirements for existing Rural Health Care programs.
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certify under oath to compliance with certain program requirements, including the requirements to select
the most cost-effective bid and to use program support solely for purposes reasonably related to the
provision of health care services or instruction.

331.  For individual HCP applicants, required certifications must be provided and signed by an
officer or director of the HCP, or other authorized employee of the HCP (electronic signatures are
permitted). For consortium applicants, an officer, director, or other authorized employee of the
Consortium Leader must sign the required certifications. USAC may not knowingly accept certifications
signed by a person who is not an officer, director, or other authorized employee of the HCP or
Consortium Leader.

332.  Third parties may submit forms and other documentation on behalf of the applicant,
including the HCP or Consortium Leader’s signature and certifications, if USAC receives, prior to
submission of the forms or documentation, a written, dated, and signed authorization from the relevant
officer, director, or other authorized employee stating that the HCP or Consortium Leader accepts all
potential liability from any errors, omissions, or misrepresentations on the forms and/or documents being
submitted by the third party. We find that a HCP or Consortium Leader may not contractually reallocate
responsibility for compliance with program requirements to a consultant or similar third party.

333.  We find that our actions here will preserve the integrity of the program by protecting
against wasteful or unlawful use of support.

B. Duplicative Support and Relationship to Other RHC Programs

334.  Background. In the NPRM, the Commission proposed that HCPs be prohibited from
receiving support for the same services under both the proposed health broadband services program and
the existing RHC programs.”’? Similarly, the Commission proposed to prohibit HCPs from receiving
support for the same services under either the existing programs or the reformed RHC program and any
other universal service program (i.e., the E-rate program, the High Cost program, and the Lifeline
program) or any other federal program, including, for example, federal grants, awards, or loans.””

335.  Discussion. Asthe Commission proposed in the NPRM, we adopt a rule prohibiting
HCPs from receiving universal service support for the same services from both the Telecommunications
Program and the Healthcare Connect Fund.”* This prohibition is necessary because, in certain instances,
an HCP’s selected service could be eligible for support under both the Telecommunications Program and
the Healthcare Connect Fund.””> Where this is the case, HCPs will not be permitted to “double dip” from
the USF for the same connections. Applicants are prohibited from submitting a funding request for the
same service in the Telecommunications Program and the Healthcare Connect Fund.”’® Further,
consistent with the NPRM, we adopt a rule prohibiting HCPs from receiving funds for the same services

772 See NPRM, 25 FCC Red at 9425, para. 140.

3 See id.; see also 2007 Pilot Program Selection Order, 22 FCC Red at 20422, para. 123 (clarifying that “selected

participants may not receive funds for the same services under the Pilot Program and either the existing universal
service programs . . . or other federal programs”).

™ Appendix D, 47 C.F.R. § 54.672. See NPRM, 25 FCC Red at 9425, para. 140.

" For example, under the new rules we adopt today, an HCP would be able to receive support for the urban-rural
cost differential for a T-1 line under the existing Telecommunications Program or 65 percent of the cost of that same
T-1 under the Healthcare Connect Fund.

776 Similarly, during the period in which the Internet Access Program is still in effect, participants are prohibited
from receiving support under both the Internet Access Program and the Healthcare Connect Fund for the same
service.
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under either the Telecommunications or the reformed RHC program and any other universal service
program.””” If an HCP is still receiving support under the Pilot Program, it also will be subject to this
same restriction on receiving support from another FCC program for the same services.””® Under this
rule, an HCP only will be prohibited from receiving duplicative support for the same services — not from
receiving complementary support for different services.

336.  Our action here is consistent with the Commission’s Pilot Program requirement that
participants cannot receive support for the same service from both the Pilot Program and other universal
service programs.””” We believe that the prohibition on using funds from other Universal Service
programs as part of the HCP’s 35 percent contribution requirement is equally important in our reformed
RHC program, and that it will help safeguard against wasteful and unlawful duplicative distribution of
universal service support.

337.  We do not believe, however, that it is necessary in the Healthcare Connect Fund to
prohibit the use of federal funds from non-universal service program sources to be part of the HCP’s 35
percent contribution requirement.”®® Here, the HCP contribution amount is significantly greater than in
the Pilot Program (35 percent as opposed to 15 percent in the Pilot Program). While we are not aware of
other sources of federal funding for HCPs that could be used towards their 35 percent contribution, we do
not want to preclude the possibility that a recipient in our program could use funding from another federal
agency towards its 35 percent contribution. We anticipate that even if other federal funding may be
available, HCPs will still be required to secure a significant portion of the cost of broadband supported by
this program through their own efforts.

338.  We also do not preclude federal government entities, such as the Indian Health Service,
or other Tribal entities, from receiving support under the Healthcare Connect Fund, even though their 35
percent contribution may come from federal sources, as does the balance of the budget of such entities.”’
We also do not preclude HCPs from purchasing services from entities that have received federal funds to
assist in infrastructure construction, such as through the Broadband Telecommunications Opportunities
Program or the Rural Utilities Service Broadband Infrastructure Program.”®* These programs are intended
to develop broadband infrastructure in geographic areas that are unserved or underserved by broadband.
It would defeat the value of federal investment in such facilities if we were to prohibit such entities from
bidding to provide service under the Healthcare Connect Fund.

C. Recovery of Funds, Enforcement, and Debarment

339.  Recovery of Funds. Consistent with the 2007 Program Management Order, Healthcare
Connect Fund monies that are disbursed in violation of a Commission rule that implements the Act, or a

7 See NPRM, 25 FCC Red at 9425, para. 140. While very few commenters address the Commission’s proposal to

prohibit duplicative support for RHC program participants, Broadband Principals expresses support for the
prohibition. See Broadband Principals Comments at 16.

" 2007 Pilot Program Selection Order, 22 FCC Red at 20422, para. 123.

779 Id.

780 Some commenters contend that HCPs should be allowed to use support from other federal programs to make up

their contribution requirement. See, e.g., ATA Comments at 12; Avera Health Comments at 4.

8! We note that the 1996 Act includes “public” — i.e. governmental — entities, as well as private, not-for-profit

entities, as eligible HCPs. 47 U.S.C. 254 (H)(1)(A).

782 See supra n.254.
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substantive program goal, will be recovered.”®® Recovery of funds will be directed at the party or parties
(including both beneficiaries and vendors) who have committed the statutory or rule violation. If more
than one party shares responsibility for a statutory or rule violation, recovery actions may be initiated
against both parties, and pursued until the amount is satisfied by one of the parties.”™ Failure to repay
recovery amounts may subject recipients to enforcement action by the Commission, in addition to any
collection action.

340.  Enforcement and Criminal Sanctions. In the 2007 Program Management Order, the
Commission also found that sanctions, including enforcement action, are appropriate in cases of waste,
fraud, and abuse in the universal service support programs, but not in cases of clerical or ministerial
errors.”® If any participant or vendor fails to comply with Commission rules or orders, or fails to timely
submit filings required by such rules or orders, the Commission has the authority to assess forfeitures for
violations of such Commission rules and orders under section 503 of the Act.”* In addition, any
participant or service provider that willfully makes a false statement(s) can be punished by fine or
forfeiture under sections 502 and 503 of the Communications Act, or fine or imprisonment under Title 18
of the United States Code (U.S.C.) including, but not limited to, criminal prosecution pursuant to section
1001 of Title 18 of the U.S.C.”"

341.  Debarment. In order to prevent fraud, and to prevent bad actors from continuing to
participate in the universal service programs, section 54.8 of the Commission’s rules provides that the
Commission shall suspend and debar parties for conviction of, or civil judgment for, fraud or other
criminal offenses arising out of activities associated with or related to the universal service support
mechanisms, absent extraordinary circumstances.”® These debarment procedures in section 54.8 will
apply to the Healthcare Connect Fund, just as they do to other Commission universal service programs.

VIII. TELECOMMUNICATIONS PROGRAM REFORM

342.  This Order focuses on the creation of a new, reformed health care support mechanism.
As discussed above, the Healthcare Connect Fund replaces the current RHC Internet Access Program.

78 Comprehensive Review of the Universal Service Fund Management, Administration, and Oversight, WC Docket
No. 05-195 et al., 22 FCC Red 16372, 16387-88, para. 30 (2007) (Program Management Order); cf. 2007 Pilot
Program Selection Order, 22 FCC Rcd at 20423, para. 125 n.407. The recovery process is commonly referred to as
a “commitment adjustment” (COMAD). The Commission has previously determined that funding commitments
must be adjusted (and recovered, if already disbursed) if the disbursement of funds associated with those
commitments would result in violations of a federal statute. See Changes to the Board of Directors of the National
Exchange Carrier Association, Inc., et al., CC Docket No. 97-21 et al., 18 FCC Red 27090, 27092-93, para. 7
(1999).

84 Cf. Federal-State Joint Board on Universal Service et al., CC Docket No. 96-45 et al., Order on Reconsideration
and Fourth Report and Order, 19 FCC Red 15252, 15257, para. 15 (2004); 2007 Pilot Program Selection Order, 22
FCC Red at 20423-24, para. 125.

85 Program Management Order, 22 FCC Red at 16386, para. 30.
8 47 U.S.C. § 503; 47 C.F.R. § 1.80.
8747 U.S.C. §§ 502, 503; 18 U.S.C. § 1001 ef seq.

88 See 47 C.F.R. § 54.8(c). More specifically, causes for suspension and debarment are conviction of or civil
judgment for attempt or commission of criminal fraud, theft, embezzlement, forgery, bribery, falsification or
destruction of records, making false statements, receiving stolen property, making false claims, obstruction of
justice, and other fraud or criminal offense arising out of activities associated with or related to the schools and
libraries support mechanism, the high-cost support mechanism, the rural health care support mechanism, and the
low-income support mechanism.
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For the time being, we maintain the current RHC Telecommunications Program, which funds the
difference between the rural rate for telecommunications services and the rate paid for comparable
services in urban areas.”” In doing so, we recognize that the RHC Telecommunications Program is
particularly important for extremely remote places like Alaska. However, we would expect the
Healthcare Connect Fund to prove attractive to many of the HCPs that currently receive support under the
Telecommunications Program, as well as to HCPs that do not currently participate in any RHC Program.
Unlike the Telecommunications Program, the new program will provide a flat rate discount, a simpler
application process for both single and consortium applicants, flexibility for consortia to design their
networks in a cost-effective manner to best serve the needs of their communities, support for certain
network-related expenses, the availability of multi-year and prepaid funding arrangements, and the option
for health care provider self-construction. And most importantly, as described above, we also expect that
many HCPs will be able to get higher bandwidth service for lower out-of-pocket costs under the new
program. For all these reasons, we expect significant migration of HCPs out of the Telecommunications
Program and into the Healthcare Connect Fund over time.

343.  As the new Healthcare Connect Fund is implemented, we expect to consider whether the
Telecommunications Program remains necessary, and if so whether reforms to the program are
appropriate to ensure that any continuing support under that program is provided in a cost-effective
manner. In doing so, we will, in particular, look at the needs of extremely remote places like Alaska.
Such reforms could include changes to ensure subsidies provided under the program are set at appropriate
levels, to provide greater incentives for cost-efficient purchasing by program participants, and to reduce
the administrative costs of the program, both to participants and to USAC.

344.  In the meantime, the current Telecommunications Program rules and procedures will
continue to apply.”” In addition, because we view our health care universal service programs as
accomplishing the same overarching goals, we make the performance goals and measures adopted in this
Order applicable in the Telecommunications Program as well as to the Healthcare Connect Fund.”"

IX. PILOT PROGRAM FOR SKILLED NURSING FACILITY CONNECTIONS

345.  Background. In the NPRM, the Commission sought comment on whether non-profit
skilled nursing facilities (SNFs) should be considered eligible for support under the category of “not-for-
profit” hospitals, citing the National Broadband Plan recommendations.””> As noted in the NPRM, SNFs
“provide some of the same post-acute services that are traditionally provided at hospitals, such as the
management, observation, and evaluation of patient care.”””® The Commission also noted that many
nursing facilities provide both skilled nursing services and custodial services that involve assisting
patients with daily activities such as eating, clothing, bathing, etc., which are not covered by Medicare or

™ See 47 U.S.C. § 254(h)(1)(A); supra section V.A.1.

0 We do adopt one new rule, governing offset of universal service contributions, that applies to both the

Telecommunications and Internet Access Programs as well as to the Healthcare Connect Fund. See infira section
X.D.

! See supra section III.

2 NPRM, 25 FCC Red at 9419-20, paras. 123-25; see National Broadband Plan at 216, The Commission also

sought comment on whether to include renal dialysis facilities or other providers as eligible HCPs under the health
care support mechanism. NPRM, 25 FCC Red at 9416, 9421, paras. 115, 126-127. As with SNFs, we do not decide
here whether to include renal dialysis facilities in the Commission’s health care universal service support programs.

3 NPRM, 25 FCC Red at 9419, para. 123 (referencing HHS Centers for Medicare and Medicaid definition).
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Medicaid.”* The Commission sought comment on how to ensure that support is provided to facilities
with a sufficient volume of skilled nursing patients.”””> While a number of commenters generally
supported making SNFs eligible for support under the health care mechanism,”® there was no consensus
among them regarding how to ensure that funds are directed to skilled nursing activities that are
comparable to hospital care.

346.  Discussion. There is evidence that skilled nursing facilities are particularly well-suited to
improve patient outcomes through greater use of broadband. By their nature, they are often remote from
doctors and sophisticated laboratory and testing facilities, making the availability of EHRs and telehealth
an especially valuable benefit to convalescents or patients for whom traveling to see a doctor,
diagnostician, or specialist would be especially difficult. On the record before us, however, we are unable
to determine how support for SNFs can be provided as part of an ongoing program in a “technically
feasible and economically reasonable” manner, as required by section 254(h)(2)(A). Nor does the record
currently allow us to balance the potential benefits of supporting SNFs against the potential impact on
Fund demand. On this record, we reach no conclusion about whether or under what circumstances a SNF
might qualify as a health care provider under the statute.””” We find, however, that funding connections
used by SNFs in working with HCPs has the potential to enhance access to advanced services and to
generate the associated health care benefits, and that a limited pilot program would enable us to gain
experience and information that would allow us to determine whether such funding could be provided on
a permanent basis in the future.

347.  We therefore conclude that it is both technically feasible and economically reasonable to
launch, as an initial step, a pilot program to test how to support broadband connections for SNFs, with
safeguards to ensure that the support is directed toward SNFs that are using broadband to help provide
hospital-type care for those patients, and that are using those broadband connections for telehealth
applications that improve the quality and efficiency of health care delivery.””® The Skilled Nursing

% NPRM, 25 FCC Red at 9419-20, paras. 123-25. See, e.g., ELGSS Comments at 1-2 (stating that hospitals and

post-acute providers must work very closely together to provide great care at the lowest possible cost, but that
attempting to use definitions of skilled nursing services and custodial nursing services to determine eligibility is not
consistent with the rapidly changing health care environment, and the post-acute census of Medicare residents can
vary greatly from facility to facility or even time of year).

7% See NPRM, 75 FCC Red at 9420, para. 125.

76 See, e.g., HHS Comments at 12 (recommending that any Medicare certified skilled nursing facility be eligible for

support); ATA Comments at 8; Avera Comments at 8; CPUC Comments at 8§; CTN Comments at 26; ELGSS
Comments at 1; HIEM Comments at 17; IHS Comments at 9; IRHN Comments at 18; NSTN Comments at 4; NETC
Comments at 3; NTCA Comments at 9; UW Reply Comments at 1; MCT PN Reply Comments at 2.

77 Contrary to the statement of Commissioner Pai, this is not a recognition that this pilot program might not comply

with section 254, as discussed infra n.799.

798 Thus, this pilot program is grounded in the Commission’s responsibility under section 254(h)(2)(A) “to enhance,

to the extent technically feasible and economically reasonable, access to advanced telecommunications and
information services for all ... health care providers.” Although, as noted in para. 346, we do not determine in what
circumstances SNFs are or are not HCPs in their own right, we emphasize that pilot projects must “enhance . . .
access to advanced telecommunications and information services for” eligible HCPs in a technically feasible and
economically reasonable manner. For example, this pilot program could provide support for purchasing a
connection for the exchange of information between a SNF and an eligible HCP. We direct the Bureau to approve
any given application only to the extent that it demonstrates that it satisfies the statutory criteria. The program will
also enable the Commission to determine how, if at all, to most efficiently construct a permanent program in the
future, which itself is a technically feasible and economically reasonable way to enhance HCPs’ access to advanced
telecommunications and information services. Contrary to the statement of Commissioner Pai, we do not “recognize
that ... this program may not comply with Section 254.” Section 254(h)(2)(A) does not require that funding be
(continued...)
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Facilities Pilot Program (SNF Pilot) will focus on determining how we can best utilize program support to
assist SNFs that are using broadband connectivity to work with eligible HCPs to optimize care for
patients in SNFs through the use of EHRs, telemedicine, and other broadband-enabled health care
applications.””” We will fund up to $50 million for this purpose within the existing health care support
mechanism, which remains capped at $400 million annually. We expect to implement this SNF Pilot in
Funding Year 2014. We conclude that a total of $50 million may be disbursed for the SNF Pilot over a
funding period not to exceed three years, which will moderate the annual impact on Fund demand.

348.  We direct the Bureau to develop scoring criteria for applications for the SNF Pilot
consistent with the program goals adopted in section III above, soliciting input from HHS (including THS)
and other stakeholders, and to specify other requirements for the SNF Pilot, including safeguards to
ensure that funding is directed towards facilities that are engaged in the provision of skilled care
comparable to what is available in a hospital or clinic. In order to maximize other Fund investments, only
SNFs that do not currently have broadband services sufficient to support their intended telehealth
activities are eligible to participate in the SNF Pilot. The Bureau shall give a preference to applicants that
partner with existing or new consortia in the existing Pilot Program or the Healthcare Connect Fund and
to SNFs located in rural areas, and will require applicants to demonstrate how proposed participation of
SNFs will improve the overall provision of health care by eligible HCPs. The SNF Pilot Program will
seek to collect data on a number of variables related to the broadband connections supported and their
health care uses, so that at the conclusion of the SNF Pilot, the Commission can use the data gathered to
determine how to proceed with regard to including SNFs in the Commission’s health care support
programs on a permanent basis.

349.  Once the scoring criteria are developed, the Bureau shall release a Public Notice
specifying the application procedures, including dates, deadlines, and other details of the application
process. Except as necessary to meet the goals of the SNF Pilot, all requirements applicable to the
Healthcare Connect Fund, as described in this Order, will apply to the SNF Pilot. After reviewing the
applications, the Bureau then will announce the SNF Pilot participants. We delegate authority to the
Bureau to implement the SNF Pilot consistent with the framework established in this Order, and specify
that USAC shall disburse no more than $50 million to fund the SNF Pilot, as directed by the Bureau.*”’

350.  To be eligible for funding, those seeking to participate in SNF Pilot projects must commit
to robust data gathering as well as analysis and sharing of the data and to submitting an annual report.
Applicants will be expected to explain what types of data they intend to gather and how they intend to
gather that data. At the conclusion of the Pilot, we expect applicants to be prepared to demonstrate with
objective, observable metrics the health care cost savings and/or improved quality of patient care that

(Continued from previous page)

provided only to HCPs; it requires us to establish competitively neutral rules to enhance HCPs’ access to the extent
technically feasible and economically reasonable. We conclude that the pilot program described here will do so,
even if funds from the program are paid to SNFs that may not be eligible HCPs, because the program will be
designed in a way that meets the statutory criteria (i.e. to enhance eligible HCP access to “advanced
telecommunications and information services”). We are not yet able to conclude that it would be economically
reasonable to support these connections more broadly on an ongoing or permanent basis, but we expect the pilot
program to provide information to help us decide whether and under what circumstances it might.

7 See, e. g., ELGSS Comments at 3 (“One of the best ways to improve health care for rural residents, and for rural

residents in skilled nursing facilities who are transferred to a rural or urban hospital is to ensure their medical
records are electronically submitted from the skilled nursing facility to the hospital, and vice versa. Errors in
prescription drugs, medical tests that have already been run and many other necessary pieces of information can be
resolved if skilled nursing facilities also have electronic medical records.”).

%9 The $50 million for the pilot is exclusive of administrative expenses for USAC to administer the program.
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have been realized through greater use of broadband to provide telemedicine to treat the residents of
SNFs. We authorize USAC to use administrative expenses from the Fund to perform data gathering and
related functions. The Commission plans to make this data public for the benefit of all interested parties,
including third parties that may use such information for their own studies and observations.

X. MISCELLANEOUS
A. Implementation Timeline

351.  Background. Participants in the RHC Telecommunications and Internet Access
Programs can request universal service support at any time during the funding year, which runs from July
1 to June 30 annually. However, before making a request, the applicant first must submit a FCC Form
465 to competitively bid for requested services.*”' The FCC Form 465 is posted on USAC’s website for
28 days, after which the HCP can choose a service provider.*”® Then, having chosen a service provider,
the HCP may submit its request for funding (FCC Form 466 and/or FCC Form 466-A) at any time during
the funding year, covering services received during that funding year.*”

352.  Discussion. In this Order, we adopt for the Healthcare Connect Fund the same general
funding schedule that is currently used in the Telecommunications and Internet Access Programs. Thus,
applicants seeking support under the Healthcare Connect Fund may start the competitive bidding process
anytime after January 1 (six months before the July 1 start of the funding year) and can submit a request
for funding at any time during that funding year (i.e. between July 1 and June 30) for services received
during that funding year.*** This process is described in more detail in Section VI above (Funding
Process).

353.  For the first funding year of the Healthcare Connect Fund (FY 2013, which runs from
July 1, 2013 to June 30, 2014), we adopt a schedule in which the funding for Pilot project applicants and
new applicants begins at different times. The schedule for RHC Pilot project applicants will remain
unchanged.”” Starting on July 1, 2013, Pilot projects can seek universal service support under the
Healthcare Connect Fund at a 65 percent discount level for existing HCP sites that have exhausted
funding allocated to them as well as for new sites to be added to Pilot project networks.*"

354.  For new applicants (either current Telecommunications or Internet Access Program
participants or HCPs new to the Commission’s programs), the funding schedule for the Healthcare

%01 USAC RHC Getting Started, http://www.usac.org/rhc/about/getting-started/faqs.aspx#year (last viewed on Dec.

10, 2012) (noting USAC accepts the FCC Form 465 for posting typically beginning in late March or early April for
the upcoming funding year).

802 1d.

803 1d.

804 . . . . . -
We use the term “services” here to mean any covered services, equipment, infrastructure, or other items eligible

under the Healthcare Connect Fund. USAC can start receiving and processing funding requests prior to July 1, but
the funding commitment can only be effective starting July 1.

805 Throughout this section, references to “Pilot” applicants include only the existing RHC Pilot Program

participants, not the SNF Pilot applicants. See supra section IX.

806 Although all funding commitments now have been made under the Pilot Program, funding will continue to be

disbursed to many Pilot projects for several more years. Funding disbursed under such past Pilot Program awards
will continue to reflect the 15 percent contribution required of participants in that program. Once Pilot participants
exhaust that funding, they may migrate to either the Healthcare Connect Fund or to the Telecommunications
Program, which require different HCP contribution amounts.
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Connect Fund will be different in FY 2013. For FY 2013 only, the competitive bidding process for non-
Pilot Healthcare Connect Fund applicants will start in late summer 2013, with applicants eligible to
receive funds starting on January 1, 2014. This six-month delay is necessary to complete administrative
processes relating to the new program, including obtaining approval for new forms under the Paperwork
Reduction Act. Starting in FY 2014 (July 1, 2014-June 30, 2015), all applicants will be on the same
funding year schedule and will be able to request funds from USAC between July 1-June 30, after
completing a competitive bidding process that may start on or after January 1. In addition, to ensure a
smooth transition and to minimize the administrative burden, eligible rural HCPs may continue to receive
support uéloc}er the RHC Internet Access Program through the end of funding year 2013, or through June
30, 2014.

355. A timeline of the funding schedule for the first year of the program for both Pilot project
applicants and non-Pilot applicants appears in Figure 5 below.

Figure 5: Funding Year 2013 Implementation Timeline

Jan. Feb. Mar. Apr. May June TJuly | Aug. | Sept. | Oct. | Nov. Dec. Jan. Feb. Mar. Apr. May June
2013 | 2013 [ 2013 | 2013 | 2013 | 2013 | 2013 | 2013 | 2013 | 2013 | 2013 | 2013 | 2014 | 2014 | 2014 | 2014 | 2014 | 2014
Pilot Pilot projects Competitive 2013 Funding
Project determine their bidding starts
Applicants | service needs and during second
prepare RFPs in quarter 2013
accordance with
reformed
program rules
Non-Pilot New program applicants organize Competitive bidding starts during third 2013 Funding
Project themselves, determine their service quarter 2013 and continues through
Applicants needs, and prepare RFPs fourth quarter 2013

356.  As shown in the chart, starting the competitive bidding process in summer of 2013 will
give non-Pilot Healthcare Connect Fund applicants time to organize as consortia, to determine their
service needs, to design RFPs, and to complete the competitive bidding process before requesting funds
from USAC. The experience of Pilot Program participants suggests that it takes at least six months for
consortia to organize themselves, obtain the necessary authorizations from individual health care
providers, assess broadband needs for the members, and prepare RFPs.**® Pilot experience also suggests
that it can take approximately six additional months for a consortium to post the RFP, receive bids,
evaluate bids properly, and negotiate a contract.*” If funding were available July 1, 2013, new applicants
would not have enough time to complete all these steps. A possible result could be poorly organized
consortia and ill-considered network designs, which would be inconsistent with our overarching program
goals. In order to maximize the cost-effectiveness of bulk buying and competitive bidding, it is important
to allow sufficient time for needs assessment, network design, and RFP preparation, as well sufficient
time to solicit a range of competitive bids, select a vendor, and negotiate a contract. Making funding
available beginning January 1, 2014, will allow time for all these activities to take place and to enable
applicants to create well-designed networks and to obtain cost-effective bids.

807 Support will no longer be available under the RHC Internet Access Program for services provided on or after

July 1, 2014. We are amending our rules today to remove the rules governing the Internet Access Program, but
participants continuing to receive funds under that Program through June 30, 2014, will do so pursuant to the current
Internet Access Program rules (including section 54.621(d) of the current rules, 47 C.F.R. § 54.621 (2012). See
also Appendix D, 47 C.F.R. § 54.634(a).

898 USAC Nov. 16 Data Letter at 3.

509 See, e. g., USAC Nov. 16 Data Letter at 3.
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357.  This funding cycle also will encourage individual HCPs to join new or existing consortia
rather than applying for funding alone. We expect that some potential single HCP applicants will receive
offers to join existing Pilot project networks or newly-formed consortia. We encourage this collaboration.
As discussed in the Pilot Evaluation, consortia are able to obtain higher bandwidths, lower rates, and
better service quality, and they save on administrative costs.*'® By making funding available at the same
time for consortium applicants and single applicants, there will be more time for coordination and
outreach between consortia applicants and their prospective members to occur. In the meantime,
individual HCPs can still receive support through the Telecommunications or Internet Access Programs
until they are eligible to seek funds under the Healthcare Connect Fund.

358.  The same considerations do not apply to the Pilot projects. They have already completed
the multi-step process of forming consortia and conducting competitive bidding. Allowing them to begin
receiving funding effective July 1, 2013, will benefit both existing Pilot project HCPs and HCPs that seek
to join existing Pilot projects. Allowing new sites joining existing Pilot projects to receive funds on July
1, 2013, will encourage those projects to grow and become large-scale networks. This funding schedule
will also provide sites that will exhaust Pilot Program funding on or before July 1, 2013, a smooth
transition into the new program. As the Commission observed in providing transitional funding to such
Pilot project HCPs in the July 2012 Bridge Funding Order, it is important for the sustainability of these
networks that they are not forced to transition twice to different RHC programs—first to the
Telecommunications or Internet Access Programs and then to the Healthcare Connect Fund.®"' Without
an orderly transition to the new program, some individual Pilot project HCPs could be at risk of
discontinuing their participation in their respective networks.*'> This would be contrary to the goals of
the Pilot Program. Providing continuing support (albeit at the discount level applicable under the
Healthcare Connect Fund) will help protect the investment the Commission has already made in these
networks.

359.  Outreach efforts will be essential in order to maximize potential of the Healthcare
Connect Fund to support broadband and thereby transform the provision of health care for both individual
HCPs and consortia. We therefore direct the Bureau to work with USAC to develop and execute a range
of outreach activities to make HCPs aware of the new program and to educate them about the application
process. We expect the Bureau will consult with other health care regulatory agencies (such as HHS);
with state, local, and Tribal governments; with organizations representing HCPs (especially rural HCPs);
and with other stakeholder groups to identify the best means to publicize the new program and to identify
likely beneficiaries of the new program — both HCPs already participating in RHC programs and those
that are not. We direct USAC to produce and disseminate outreach materials designed to educate eligible
HCPs about the new program. In addition, we direct USAC to implement a mechanism for any interested
party to subscribe to an automated alert from USAC when Healthcare Connect Fund requests for services
or RFPs are posted, based on available filtering criteria.

B. Pilot Program Transition Process and Requests for Additional Funds

360.  The final deadline for filing requests for funding commitments in the RHC Pilot Program
was June 30, 2012. As discussed in the Pilot Evaluation, several projects either withdrew from the
program or merged with other projects, leaving 50 active Pilot projects.*”® Every one of these remaining
projects met the June 30 deadline for filing funding commitment requests. USAC is likely to complete

810 o supra section IV.B.1. See also Pilot Evaluation, 27 FCC Red at 9436, 9435, paras. 81, 78.

11 2012 Bridge Funding Order, 27 FCC Red at 7911, para. 12.

812 1d.

813 Pilot Evaluation, 27 FCC Red 9405 at para. 31.
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the processing of all these funding requests by the end of calendar year 2012. Projects have up to six
years from the date of issuance of the initial funding commitment letter for the applicable project to
complete invoicing.*'* Thus, by the latter part of calendar year 2017, all invoicing under the Pilot
Program should be completed.

361.  We would expect that as the Pilot projects and their member HCPs begin to exhaust Pilot
funding, they will migrate as consortia into the Healthcare Connect Fund. Pilot participants are at
different points in the process of implementing their networks and invoicing for the services or
infrastructure in their projects. As discussed in the Commission’s Bridge Funding Order, released in July
2012, a number of projects began to exhaust funding for some of their HCP sites in 2012, and the
Commission provided continued funding for those sites pursuant to that Order.*"> Although we believe
the rules we adopt in this Order should permit an easy transition for the Pilot Program participants, we
delegate to the Bureau the authority to adopt any additional procedures and guidelines that may be
necessary to smooth this process. As discussed above in the Implementation Timeline section, we make
support under the Healthcare Connect Fund for the transitioning Pilot Program participants effective on
July 1, 2013, in order to ensure that there are no gaps in support for them. We permit them to use the
same forms they used in the Pilot Program to secure funding pursuant to the Bridge Order. Once their
currently committed Pilot funds are exhausted, they will be required to provide a 35 percent contribution
(not the 15 percent in the Pilot Program), and will not be eligible to receive support for anything that is
not covered under the Healthcare Connect Fund.

362.  Several Pilot projects filed requests for additional support, asking the Commission to use
funds that were originally allocated to the Pilot Program, but were relinquished or unspent by other Pilot
projects that withdrew or did not use their full awards.*'® In their requests for additional funding, these
Pilot projects argued, among other things, that remaining Pilot funding should be redirected to projects
that have demonstrated substantial progress with their original awards and that these additional funds
would facilitate expansion of these successful projects.’

363.  Inlight of our creation of the new Healthcare Connect Fund, we deny these requests for
additional Pilot Program funding. First, we note that Pilot projects may now seek additional funding
through the Healthcare Connect Fund, once their current awards are exhausted, so there is no reason to
provide these Pilots preferential treatment over other consortia. Second, the Pilot Program was just that —
a pilot, or trial, program launched to examine how the RHC program could be used to enhance HCP
access to advanced services and to lay the foundation for the reformed program we adopt today.*'® It
would be contrary to the limited scope of the Pilot Program to authorize additional Pilot Program support

819 Rural Health Care Support Mechanism, WC Docket No. 02-60, Order, 26 FCC Red 6619, 6628, para. 19 (2011).

¥15 2012 Bridge Funding Order, 27 FCC Red at 7911, para. 10.

816 See Letter from Kim Lamb, Executive Director, OHN, to Sharon Gillett, Chief, FCC Wireline Competition
Bureau, WC Docket No. 02-60 (filed Dec. 17, 2010) (OHN Letter); see also Letter from Eric P. Brown, President
and CEO, CTN, to Sharon Gillett, Chief, FCC Wireline Competition Bureau, WC Docket No. 02-60 (filed Mar. 17,
2011); Letter from Dale C. Alverson, M.D., Project Coordinator, SWTAG, to Sharon Gillett, Chief, FCC Wireline
Competition Bureau, WC Docket No. 02-60 (filed May 23, 2011) (SWTAG Letter); Letter from Kenneth L. Oakley,
Ph.D., FACHE, Project Coordinator, WNYRAHEC, to Sharon Gillett, Chief, FCC Wireline Competition Bureau,
WC Docket No. 02-60 (filed Mar. 4, 2011) (WNYRAHEC Letter); Letter from Frank C. Clark, Ph.D., Project
Coordinator, PSPN, to Sharon Gillett, Chief, FCC Wireline Competition Bureau, WC Docket No. 02-60 (filed Mar.
16, 2011); Letter from Kipman Smith, Executive Director, HIEM, to Sharon Gillett, Chief, FCC Wireline
Competition Bureau, WC Docket No. 02-60 (filed Dec. 29, 2010) (HIEM Letter).

817 See, e.g., HIEM Letter at 1; OHN Letter at 1; WNYRAHEC Letter at 1.
818 See 2006 Pilot Program Order, 21 FCC Red at 11111-12, paras. 1, 4.
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at this time. Finally, disbursement of additional Pilot Program support would be inconsistent with the
Commission’s 2007 directive that Pilot Program applicants that were denied funding at that time could
reapply for RHC funding in the reformed program.*" The Pilot projects requesting additional support
may reapply in the reformed program, just as denied applicants may do. To grant these requesting Pilot
projects additional support without requiring new applications would unfairly advantage them to the
detriment of the denied Pilot applicants. Instead, we direct USAC to utilize unused Pilot Program funds
for the demand associated with the Healthcare Connect Fund.

364.  We also dismiss a request by the Texas Health Information Network Collaborative
(TxHINC) for an extension of the June 30, 2012, Pilot Program deadline for projects to choose vendors
and request funding commitment letters from USAC.* In its request, TXHINC explains that, due to
circumstances unique to Texas, it was delayed in choosing vendors and submitting funding requests to
USAC.*' We dismiss TXHINC’s request, finding it moot because TxHINC ultimately filed its request for
funding commitments by the June 30, 2012 deadline.

C. Prioritization of Funding

365.  Background. The Commission’s current RHC program rules establish a procedure for
allocating funds in the event that total requests for funding commitments exceed the $400 million annual
RHC program cap.*” Generally, funds are available on a first-come, first-served basis, although USAC
may implement a filing period that treats all HCPs filing within the period as if their applications were
simultaneously received, and if necessary, apply a pro-rata reduction in support across the board to all
requests filed within the same filing period.*” Because program demand has never approached the $400
million cap, USAC has not to date needed to implement a filing period for the purpose of applying pro-
rata reductions.

366.  Inthe NPRM, the Commission sought comment on whether to establish an annual cap of
$100 million for support under the proposed Health Infrastructure Program, and sought comment on
whether to establish criteria for prioritizing funding should the infrastructure program exceed that cap in a
particular year.*** The Commission stated that it did not believe that the proposed Health Broadband
Services Program initially would exceed the amount of available funds, but sought comment on possible
prioritization procedures in the event that the total requests for funding under the Telecommunications
and the new programs were to exceed the Commission’s established $400 million annual cap.*”

367.  Discussion. After consideration of the record received in response to the prioritization
proposals in the NPRM, we will continue for the time being to apply the existing rule for addressing

819 See 2007 Pilot Program Selection Order, 22 FCC Red at 20394, para. 69.

820 See Letter from George S. Conklin, Project Coordinator, TXHINC, and Senior Vice President and CIO,

CHRISTUS Health, to Marlene H. Dortch, Secretary, FCC, and Sharon Gillett, Chief, Wireline Competition Bureau,
FCC, WC Docket No. 02-60 (filed March 26, 2012) (TxHINC Letter).

821 TYHINC Letter at 1.

822 See 47 C.F.R. § 54.623(a) (establishing an annual cap of $400 million on federal universal service support for

HCPs). To date, the requests for support have never approached the $400 million cap in any funding year.

823 See 47 C.F.R. § 54.623(c), (D).

824 NPRM, 25 FCC Red at 9422, para. 129. In the NPRM, the Commission sought comment on options for

prioritizing funding should the health care universal service programs reach the $400 million cap. NPRM, 25 FCC
Rcd at 9421-9423, paras. 128-134; 47 C.F.R. § 54.623(a).

825 NPRM, 25 FCC Red at 9421, para. 128.
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situations when total requests exceed the $400 million cap.**® Demand in this program has never come
close to the $400 million annual cap, and we believe, for the reasons discussed immediately below, that
we are unlikely to reach the cap in the foreseeable future. We direct USAC to periodically inform the
public, through its web site, of the total dollar amounts that have been requested by HCPs, as well as the
total dollar amounts that have been actually committed by USAC for the funding year. USAC should
post this information for both the $150 million cap on multi-year commitments and the $400 million cap
that applies to the entire rural health care support mechanism.*” We do intend, however, to conduct
further proceedings and issue an Order by the end of 2013 regarding the prioritization of support for all
the RHC universal service programs. In the meantime, we will continue to rely upon, as a backstop, the
approach codified in our existing rules, in the unlikely event that funding requests do reach the $400
million cap before we have established other prioritization procedures.*

368.  We believe it is unlikely that the combined health care support programs will approach
the $400 million annual cap any time soon. It will likely take a significant amount of time for new
consortia to organize, identify broadband needs, prepare RFPs, conduct competitive bidding, and select
vendors, and for that reason it will be at least a year before funding will begin to flow to new applicants in
the program.* Given the Pilot Program experience, it will likely take even longer than that for many
consortium applicants to be ready to seek funding under the Healthcare Connect Fund.**" In addition, our
decision to require a 35 percent participant contribution, the limitations we impose on participation by
non-rural HCPs, and the $150 million cap on annual funds for upfront payments all should moderate
demand for funding in the near term.**' Finally, the pricing and other efficiencies made possible through
consortium purchase of a broader array of services also should help drive down the cost of connections
supported by the RHC component of the Universal Service Fund, as some Telecommunications Program
participants migrate to the reformed program. For that reason, we project growth in the combined health
care universal service fund to remain well under the $400 million cap over the next five years, as
discussed above in the Support for Broadband section.*> Because we lack historical demand data for the
Healthcare Connect Fund, and because the new program provides support for multi-year contracts and
other upfront payments, we direct the Bureau, working with OMD and with the Administrator, to project
the amounts to be collected for the USF for the early period of the new program, until such time as
historical data provides an adequate basis for projecting demand.™*

820 See 47 CF.R. § 54.623(f). The funds for the Pilot Program have already been collected (though not all have

been disbursed), so the $400 million cap will not be affected by future remaining Pilot Program disbursements.

827 See supra section VI.C.4. The $400 million cap applies to funding commitments. See Universal Service First
Report and Order, 12 FCC Red at 9143-44, paras. 710-713.

828 See 47 C.F.R. § 54.623(f).

829 .
See supra section X.A.

%30 USAC Nov. 16 Letter at 3; see also supra n.817.

1 Because we have put in place a cap on upfront payments, we do not believe it is necessary to adopt a separate cap

on HCP-owned infrastructure, as proposed in the NPRM. 25 FCC Rcd at 9422, para. 129. In addition, given the
experience of the Pilot Program, where most HCPs chose services over self-construction, we would not expect
demand for HCP-owned infrastructure in the Healthcare Connect Fund to be so great as to require prioritization
rules to be put in place now. See Pilot Evaluation, 27 FCC Red at 9443, para. 91.

832 See supra para. 67.

833 See 47 C.F.R. §§ 54.709(b), 54.709(a)(3).
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D. Offset Rule

369.  Background. The E-rate program allows service providers to be reimbursed for services
in one of two ways: either as an offset to their obligation to contribute to universal service support, or
through direct reimbursement drawn from universal service support mechanisms. E-rate service
providers elect the preferred method in January of each year.*** For the Telecommunications and Internet
Access Programs, however, the Commission requires carriers to use the offset option.™> A carrier in
those programs may only receive direct reimbursement if the total amount of support owed exceeds the
carrier’s total universal service obligation, calculated on an annual basis. USAC has until the end of the
first quarter of the calendar year following the year in which costs were incurred (and any applicable
offset applied) to provide the direct reimbursement to the carrier.*** This means that a Fund contributor
may be required to wait over a year before it is reimbursed for services provided to HCPs. The
Commission waived the offset rule for the Pilot Program, however, enabling both “telecommunications
carriers” and “non-telecommunications carriers” to receive direct reimbursement for discounts provided
to Pilot Program participants.®’

370.  Inthe NPRM, the Commission explained that, despite its intended benefits, the offset rule
can create inequities and inefficiencies.”™® Based on the offset rule’s shortcomings, the Commission
proposed to eliminate the rule for participants in the Broadband Services Program (now part of the
Healthcare Connect Fund) and the existing RHC program, and replace it with a rule allowing service
providers to receive direct reimbursement from USAC.** The Commission also sought comment on
whether to retain the offset rule as an option for contributors who wish to utilize this method.*

8447 CFR. §54.515.

#35 See 47 C.F.R. § 54.611; see also Universal Service First Report and Order, 12 FCC Red at 9154-55, para. 734.

In adopting this requirement, the Commission construed the statutory language that authorized both the Rural Health
Care mechanism and the E-rate mechanism. Ultimately, the Commission implemented the offset rule as a
requirement only for the RHC program and not for the E-rate. See Universal Service First Report and Order, 12
FCC Rced at 915455, para. 734. Compare 47 C.F.R. § 54.515 (permitting carriers providing services under E-rate
to elect either an offset or a direct reimbursement), with 47 C.F.R. § 54.611(a) (requiring RHC program carriers to
receive support in the form of an offset). Although the Commission concluded that it had authority to allow carriers
to receive direct reimbursement from USAC, it deemed a mandatory offset rule for the RHC Program to be “less
vulnerable to manipulation and more easily administered and monitored.” Universal Service First Report and
Order, 12 FCC Red at 9156, para. 737 (citing Federal State-Joint Board on Universal Service, CC Docket No. 96-
45, Recommended Decision, 12 FCC Rced 87, 446, para. 716 (1996)).

836 47 CF.R. § 54.611(d).

2007 Pilot Program Selection Order, 22 FCC Rcd at 20419, paras. 114-16. The Commission determined that
offset should not be mandatory in the Pilot Program because both telecommunications carriers and non-
telecommunications carriers were eligible to provide services under the program. 2007 Pilot Program Selection
Order, 22 FCC Rcd at 20419, para. 116.

838

837

NPRM, 25 FCC Rcd at 9424, para. 136. Under the offset rule, service providers are not reimbursed until the
annual rural health care offset occurs, which often means that HCPs must pay the full cost for services and wait for a
refund from the service provider once the service provider receives the offset. See 47 C.F.R. § 54.611; NPRM, 25
FCC at 9424, para. 136 n.276. The Commission also noted that USF contributors are subject to the offset rule,
whereas non-contributors, by definition, cannot receive an offset (and thus must receive direct reimbursement). /d.
at para. 136 n.278.

839 NPRM, 25 FCC Red at 9424, para. 137.

840 1d
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371.  Discussion. While the original intent of the offset rule was to prevent waste, fraud, and
abuse, we find that mandatory application of the rule is no longer necessary or advisable. Our action here
is not the first instance in which the Commission has recognized the shortcomings of the offset rule.
Indeed, the Bureau has waived the offset rule in several instances because strict application of the rule
would have jeopardized the precarious finances and operations of some small, rural HCPs and their
service providers.*"' Further, service providers who are not required to contribute to the Fund already
receive direct reimbursement. Based on the wide variety of vendors participating in the Pilot Program,
we believe that direct reimbursement encouraged extensive bidding on RFPs in the Pilot Program.**
Likewise, we expect that enabling carriers to elect direct reimbursement in the Healthcare Connect Fund
will encourage many more vendors to bid on RFPs than if offset was mandatory, because they will not
have to wait to receive reimbursement until they can offset their universal service contribution amount.

372.  Inlight of the shortcomings of the offset rule discussed above, and in consideration of the
relevant comments, we revise section 54.611 of the Commission’s rules to eliminate mandatory
application of the offset procedure. Commenters unanimously support having the option of direct
reimbursement, arguing, among other things, that the offset requirement is obsolete, outdated, and
administratively burdensome, and that it delays payment to carriers.** We will permit USF contributors
in the Telecommunications Program and the Healthcare Connect Fund to elect whether to treat the
amount eligible for support as an offset against their universal service contribution obligation, or to
receive direct reimbursement from USAC.*** We adopt a new rule for the Healthcare Connect Fund and
the Telecommunications Program to effectuate this approach.®*

¥ See Request for Waiver of Section 54.611 of the Commission’s Rules by Action Communications, Inc., WC

Docket No. 02-6, Order, 25 FCC Red 8031 (Wireline Comp. Bur. 2010) (authorizing direct reimbursement on a
monthly basis); see also Request for Waiver by TeleQuality Communications, Inc., WC Docket No. 02-6, Order, 24
FCC Red 10716 (Wireline Comp. Bur. 2009) (authorizing direct reimbursement on a bi-monthly basis); see also
Request for Waiver by Unicom, Inc., WC Docket No. 02-6, Order, 21 FCC Red 11240 (Wireline Comp. Bur. 2006)
(authorizing direct reimbursement on a quarterly basis).

842 See Pilot Evaluation, 27 FCC Red at 9467-68, App. D, List of Winning Vendors; see also section VL.B.1..

53 See, e. g., AHA Comments at 5 (supporting proposal to receive payment for services directly from the Fund

because it would further simplify funding mechanisms); AT&T Comments at 11 (noting that direct funding from
USAC would remove additional, time-consuming step of having the project coordinator review and approve the
invoice); GCI Comments at 21 (stating that the offset rule is “obsolete” and fully supporting its elimination); CTN
Comments at 28 (calling the offset rule “outdated” and not technology neutral); Fort Drum Regional Health
Planning Organization Comments at 7 (noting that it “supports removal of the offset rule”); Avera Health Comments
at 12 (requesting that the Commission modify the reimbursement process going forward to mirror that of the Pilot
Program so that carriers are “reimbursed by USAC directly for specific services rendered, as is the case with the E-
Rate and other Commission programs”); Charter Communications Comments at 17 (citing delay in payment to
carriers).

44 Until it expires, participants in the Internet Access Program also qualify for the new offset rule. Consistent with

the modifications to the offset rule adopted herein, we grant the petitions for waiver of section 54.611 of the rules
filed by Network Services Solutions, L.L.C. (NSS), and Richmond Connections, Inc. (Richmond Connections), and
direct USAC, no later than 10 days calendar days from release of this Order, to initiate bi-monthly rural health care
support disbursements to NSS and Richmond Connections. We dismiss as moot NSS’s and Richmond Connections’
companion petitions for expedited stays. See Wireline Competition Bureau Seeks Comment on Network Services
Solutions, L.L.C., Petition for Waiver of Certain Rural Health Care Program Rules and Emergency Petition for
Expedited Stay, WC Docket No. 02-60, Public Notice, 27 FCC Rcd 8946 (Wireline Comp. Bur. 2012); Petition for
Waiver and Emergency Request for Expedited Stay and/or Special Relief of Network Services Solutions, L.L.C,
WC Docket No. 02-60 (filed Jun. 18, 2012); Comment Sought on Richmond Connections, Inc., Request for Waiver
of the Commission’s Rural Health Care Program Rules and Emergency Petition for Expedited Stay Pending
Commission Review, WC Docket No. 02-60, Public Notice, 26 FCC Rcd 10247 (Wireline Comp. Bur. 2011);
(continued...)
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373.  We note that, while commenters unanimously support direct reimbursement, they do not
agree on whether to maintain offset as an option. TeleQuality recommends that service providers be
given an offset option.**® Several other commenters do not directly advocate for an offset option but
implicitly support it in their support of our proposed rule which includes an offset option.**” Conversely,
a few commenters seek elimination of offset even as an option, with Charter Communications asking the
Commission to “formalize its recognition of the deficiencies of the offset rule by eliminating it in the new
RHC programs.”®® While we recognize the deficiencies of mandatory offset, we conclude it is
appropriate to maintain offset as an option because it affords flexibility to carriers that deem offset
simpler or otherwise more beneficial than direct reimbursement. Further, while carriers such as Charter
and GCI prefer, and likely will choose, direct reimbursement, an offset option will not disadvantage them
in any way.*’ Finally, our revised rule is consistent with the choice available in the E-rate program, in
which service providers may opt to use the offset method or receive direct reimbursement from USAC.*’

374.  Also as we do in the E-rate program, each January we will require service providers to
elect the method by which they will be reimbursed, and require that they remain subject to this method for
the duration of the calendar year using Form 498, as is the case in the E-rate program.*®' Form 498 will
need to be revised to accommodate such elections in the health care support mechanism, and the revised
form is unlikely to be approved by OMB under the Paperwork Reduction Act prior to January 31, 2013.
Therefore, once revised Form 498 is available, we direct the Bureau to announce via public notice a 30-
day window for service providers to make their offset/direct reimbursement election for the health care
support mechanism for 2013.%% To the extent that a service provider fails to remit its monthly universal
service obligation, however, any support owed to it under the Healthcare Connect Fund or the
Telecommunications Program will automatically be applied as an offset to the service provider’s annual
universal service obligation.*”

(Continued from previous page)

Petition for Waiver and Emergency Request for Expedited Stay and/or Special Relief of Richmond Connections,
Inc., WC Docket No. 02-60 (filed Jul. 7, 2011).

85 See Appendix D, 47 C.F.R. § 54.679.

846 TeleQuality Comments at 6.

847 See, e.g., NETC Comments at 4; AHA Comments at 5; USF Consultants Comments at 3.

848 See Charter Communications Comments at 18; see also GCI Comments at 21; Fort Drum Regional Health

Planning Organization Comments at 7.

849 See Charter Communications Comments at 18; see also GCI Comments at 21.

#50 See 47 C.F.R. § 54.515 (permitting carriers providing services under E-rate to elect either an offset or a direct

reimbursement).

%51 See 47 C.F.R. § 54.515(a); see also Changes to the Board of Directors of the National Exchange Carrier

Association, Inc., Second Report and Order and Third Order on Reconsideration, CC Docket No. 97-21, Federal-
State Joint Board on Universal Service, Sixth Order on Reconsideration, CC Docket No. 96-45, 13 FCC Recd 22908,
22918, para. 18 (1998) (Universal Service Sixth Order on Reconsideration) (noting that it “may be costly and
administratively burdensome if USAC is asked to alter on a frequent basis the method by which a carrier is
reimbursed” and “therefore requir[ing] carriers that are owed support under the universal service support mechanism
for schools and libraries to elect on an annual basis the method by which they will receive payment”).

¥52 We note that, as in the Internet Access Program, vendors that elect direct reimbursement can receive monthly

reimbursement payments.

853 See 47 C.F.R. § 54.515(a); see also Universal Service Sixth Order on Reconsideration, 13 FCC Rced at 22919,
para. 19 (finding that, “to the extent that a carrier is in arrears on its universal service obligations, it has already
(continued...)
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E. Delegation to Revise Rules

375.  Given the complexities associated with modifying existing rules as well as other reforms
adopted in this Order, we delegate authority to the Bureau to make any further rule revisions as necessary
to ensure the reforms adopted in this Order are reflected in the rules.*>* This includes correcting any
conflicts between the new and or revised rules and existing rules as well as addressing any omissions or
oversights. If any such rule changes are warranted, the Bureau shall be responsible for such change. We
note that any entity that disagrees with a rule change made on delegated authority will have the
opportunity to file an Application for Review by the full Commission.**

XI. PROCEDURAL MATTERS
A. Paperwork Reduction Act

376.  This Order contains new information collection requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public Law 104-13. It will be submitted to the Office of Management and
Budget (OMB) for review under Section 3507(d) of the PRA. OMB, the general public, and other
Federal agencies are invited to comment on the new or modified information collection requirements
contained in this proceeding. In addition, we note that pursuant to the Small Business Paperwork Relief
Act of 2002, Public Law 107-198, see 44 U.S.C. 3506(c)(4), we previously sought specific comment on
how the Commission might further reduce the information collection burden for small business concerns
with fewer than 25 employees. We describe the impacts that might affect small businesses, which include
most businesses with fewer than 25 employees, in the Final Regulatory Flexibility Analysis in Appendix
C.

B. Congressional Review Act

377.  The Commission will send a copy of this Order to Congress and the Government
Accountability Office pursuant to the Congressional Review Act.**

C. Final Regulatory Flexibility Analysis

378.  The Regulatory Flexibility Act (RFA)* requires that an agency prepare a regulatory
flexibility analysis for notice and comment rulemakings, unless the agency certifies that “the rule will not,
if promulgated, have a significant economic impact on a substantial number of small entities.”**
Accordingly, we have prepared a Final Regulatory Flexibility Analysis concerning the possible impact of
the rule changes contained in the Order on small entities. The Final Regulatory Flexibility Analysis is set
forth in Appendix C.

(Continued from previous page)

effectively chosen an offset method of compensation” and “requiring the use of an offsetting procedure . . . for a
carrier that fails to make timely contributions serves the public interest by ensuring an appropriate universal service
fund and minimizing the need for costly and time-consuming enforcement actions”).

854 See 47 U.S.C. § 155(c)(1).
See 47 U.S.C. § 155(c)(4).
See 5 U.S.C. § 801(a)(1)(A).

855
856

87 See 5 U.S.C. § 601-612. The RFA has been amended by the Small Business Regulatory Enforcement Fairness

Act of 1996 (SBREFA), Pub. L. No. 104-121, Title I, 110 Stat. 857 (1996).
858 5 U.S.C. § 605(b).
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XII. ORDERING CLAUSES

379.  Accordingly, IT IS ORDERED that, pursuant to sections 1, 2, 4(i)—(j), 201(b), and 254 of
the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152, 154(i1)—(j), 201(b), and 254, this
Report and Order IS ADOPTED.

380. IT IS FURTHER ORDERED that Part 54 of the Commission’s rules, 47 C.F.R. Part 54,
is AMENDED as set forth in Appendix D, and such rules shall be effective thirty (30) days after
publication of the text or summary thereof in the Federal Register, except for those rules and requirements
that involve Paperwork Reduction Act burdens, which shall become effective immediately upon
announcement in the Federal Register of OMB approval and of effective dates of such rules.

381. IT IS FURTHER ORDERED that pursuant to 5 U.S.C. § 801(a)(1)(A), the Commission
SHALL SEND a copy of this Report and Order to Congress and to the Government Accountability Office
pursuant to the Congressional Review Act.

382. IT IS FURTHER ORDERED that the Commission’s Consumer and Governmental
Affairs Bureau, Reference Information Center, SHALL SEND a copy of this Report and Order, including
the Final Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business
Administration.

383. IT IS FURTHER ORDERED that, pursuant to the authority contained in sections 1-4 and
254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, the requests for
additional Rural Health Care Pilot Program funding filed by Oregon Health Network, California
Telehealth Network, Southwest Telehealth Access Grid, Western New York Rural Area Health Education
Center, Inc., Palmetto State Providers Network, and Health Information Exchange of Montana ARE
DENIED.

384. IT IS FURTHER ORDERED that, pursuant to the authority contained in sections 1-4 and
254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, the request for an
extension of the June 30, 2012, Rural Health Care Pilot Program deadline filed by the Texas Health
Information Network Collaborative IS DISMISSED AS MOOT.

385. IT IS FURTHER ORDERED that, pursuant to the authority contained in sections 1-4 and
254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, the requests for
waiver of 47 C.F.R. § 54.611 of the Commission’s rules filed by Network Services Solutions, L.L.C., and
Richmond Connections, Inc., ARE GRANTED.

386. IT IS FURTHER ORDERED that, pursuant to the authority contained in sections 1-4 and
254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, USAC SHALL
MAKE an initial reimbursement payment to Network Services Solutions, L.L.C., and Richmond
Connections, Inc., no later than 10 calendar days from release of this Order as described herein.

387. IT IS FURTHER ORDERED that, pursuant to the authority contained in sections 1-4 and
254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, the requests for
stay of enforcement of 47 C.F.R. § 54.611 of the Commission’s rules filed by Network Services
Solutions, L.L.C., and Richmond Connections, Inc., ARE DISMISSED AS MOOT.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A

Summary of Funding Process

Pre-Application Steps

Individual Consortium Applicants
Applicants
Organize Consortia o Identify an entity or organization that
will be the lead entity — “Consortium
Leader”
N/A o Identify all HCPs who will make up the
consortium.

e Each Consortium Leader must secure
necessary authorizations through a
Letter of Agency from each HCP
seeking to participate that is
independent of the Consortium Leader

Determination of HCP Eligibility
(Form 460) v v

Preparation for Competitive Bidding
e If not covered by a competitive

bidding exemption, develop v v
appropriate evaluation criteria for
selecting the winning bid before
submitting a request for services to
USAC to initiate competitive
bidding

Sources for Undiscounted Portion of

Costs
e Begin identifying possible sources 4 4
for the 35% of undiscounted costs

Obtain FCC Registration Number Consortia applicants may obtain a single FRN
v for the consortium as a whole.
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Competitive Bidding
Individual Consortium Applicants
Applicants

Ensure Fair & Open Competitive

Bidding Process v v

Requests for Proposals Required to e Seek more than $100,000 in program

e Only required if applicant meets issue RFP support in a funding year; or
certain conditions under e Seek support for HCP-constructed
applicable infrastructure; or
state or e Required to issue RFP under applicable
local state or local procurement rules or
procureme regulations
nt rules or
regulations
USAC Posting of Request for Consortia must additionally provide:
Services e Network planning documents, including
e Applicants subject to competitive v project management plan, work plan,
bidding must submit new FCC schedule, and budget
Form 461 & accompanying e Letters of Agency from members
documentation to USAC
28 Day Posting Requirement
e Applicants must wait at least 28
days from the date that their Form
461 is posted on USAC’s website v v
before making a commitment with
a service provider
Exemptions to Competitive Bidding
Process
e  Annual undiscounted cost <
$10,000 v v
e  Government Master Service
Agreements

e  MSAs Approved under Pilot
Program or Healthcare
Connect Fund

e Evergreen Contracts

e  Contracts Negotiated under
E-Rate
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Funding Commitment from USAC

Individual Consortium Applicants
Applicants
Required Documentation for Consortia must additionally submit:
Applicants v e Listing of participating HCPs and all of
e Form 462 their relevant information, including cost
e Competitive bidding information
documentation e Revised project management plan, work
e Cost allocation documentation (if plan, schedule, and budget, as necessary
applicable) ¢ Evidence of viable source for 35%
contribution

e Consortia who seek funding for long-term
capital expenses must submit a
sustainability plan

Requests for Multi-Year
Commitments v v

Post-Commitment Steps

Individual Consortium Applicants
Applicants
Invoicing and Payment Process
v v
Contract Modifications
v v
Site and Service Substitutions
v v
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APPENDIX B
Assessment of Broadband Needs of Health Care Providers
TABLE OF CONTENTS
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1. In this Appendix, we undertake an assessment of health care provider (HCP) needs for
broadband capability in light of the current and future state of telemedicine, telehealth, and health care
information technology (Health IT).1 Such an assessment is a useful step in determining the appropriate
level and type of support the Commission should provide in the new program. The U.S. Government
Accountability Office (GAO) also has recommended that the Commission undertake a needs assessment
before adopting reforms to the Rural Health Care (RHC) program.2 We evaluate the broadband needs of
HCPs by examining the telehealth applications adopted by the providers. Our assessment includes a
consideration of various bandwidth-intensive telemedicine applications, the need to store and forward
electronic health records (EHRs), the transmission of images and high capacity data, as well as other uses.
We also consider the needs of HCPs by looking at the size and type of the various providers, the
availability of broadband services, and the future needs of HCPs.

! There do not appear to be consistent, settled definitions of the terms “telemedicine,” “telehealth,” or “Heath IT”
across all agencies and health care-related groups. As used in the National Broadband Plan, the term “Health IT”
encompasses a large group of broadband-enabled solutions that have the potential to improve health care outcomes,
while controlling costs and extending the reach of health care professionals. National Broadband Plan at 199. In
this Needs Assessment, the term “telehealth” is used to encompass the full range of health care-related applications
over broadband, similar to the way the term “Health IT” was used in the National Broadband Plan. These would
include telemedicine; exchange of electronic health records (EHRs); collection of data through Health Information
Exchanges and other entities; exchange of large image files (e.g. X-ray, Magnetic Resonance Images (MRIs), and
Computerized Tomography (CT) scans); and the use of real-time videoconferencing and other video applications for
a wide range of telemedicine, consultation, training, and other health care purposes. We use the term “telemedicine”
in the way it is defined by the American Telemedicine Association: “the use of medical information exchanged from
one site to another via electronic communications to improve patients' health status.” American Telemedicine
Association, http://www.americantelemed.org/i4a/pages/index.cfm?pageid=3333 (last visited June 5, 2012).

2U.S. Gov’t Accountability Office, FCC’s Performance Management Weaknesses Could Jeopardize Proposed
Reforms of the Rural Health Care Program, GAO 11-27, at 21 (Nov. 2010) (GAO Report), available at
http://www.gao.gov/products/GAO-11-27. For background on the Commission’s Pilot, Telecommunications, and
Internet Access Rural Health Care Programs, see Pilot Evaluation, 27 FCC Rcd at 9394-97, paras. 8-16.
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A. Background

2. The March 2010 National Broadband Plan included a preliminary analysis of health care
broadband needs.” It identified a broadband connectivity gap for rural HCPs and suggested reforms to the
RHC program that could provide greater access to broadband in rural areas.* In August 2010,
Commission staff issued the Omnibus Broadband Initiative (OBI) Health Care Technical Paper, which
further analyzed HCP connectivity requirements, available options, and barriers to obtaining sufficient
broadband.’

3. The OBI Health Care Technical Paper found that HCPs typically need three things from their
broadband services: (1) bandwidth adequate to support the number and types of applications used, with
two popular applications being video consultations and transfer of high-resolution medical images; (2)
service quality (i.e. reliability, latency level, packet loss and jitter), certain levels of which are required,
for example, to support real-time, interactive video consultations; and (3) security, which is required to
allow HCPs to comply with Health Insurance Portability and Accountability Act (HIPAA) security
requirements for health information.® The paper concluded that the broadband needs of an individual
HCP are driven by the particular telemedicine applications that it employs and the type and size of the
health care delivery setting.” The technologies each type of provider uses and the number of concurrent
applications to be supported depend on the size and clinical practices of different institutions, which
translate into minimum actual broadband requirements.”

4. In November 2010, the GAO recommended that the Commission assess the
telecommunications needs of rural HCPs in order to guide the evolution of the RHC Program.” GAO
stated that the primary purpose of a needs assessment is to identify needed services that are lacking, (i.e.,
telecommunications services for rural HCPs, relative to some generally accepted standard).'® GAO stated
that a needs assessment could provide useful information to help Commission officials determine how
many HCPs actually need services, ascertain why some rural HCPs are not participating in the current
RHC programs, and better ensure that programmatic changes achieve the intended results."'

5. This needs assessment describes and analyzes the current and future HCP needs for
broadband to perform the wide range of applications that fall within the umbrella of telehealth or Health

® Federal Communications Commission, Connecting America: The National Broadband Plan, at 200 (rel. Mar. 16,
2010) (National Broadband Plan).

* Id. at 209. The National Broadband Plan observed that relatively little has been published on aggregate broadband
demands of HCPs. Id. This is due to a number of challenges, such as pricing data that is often proprietary and
which fluctuates widely, and the existence of inconsistent and often overlapping category classifications. /d.

> Federal Communications Commission, Health Care Broadband in America: Early Analysis and a Path Forward
(Aug. 2010) (Omnibus Broadband Initiative (OBI) Health Care Technical Paper or OBI Paper), available at
http://download.broadband.gov/plan/fcc-omnibus-broadband-initiative-(obi)-working-reports-series-technical-paper-
health-care-broadband-in-america.pdf.

6 See generally OBI Health Care Technical Paper,; Health Insurance Portability and Accountability Act of 1996
(HIPAA), 42 U.S.C. §§ 300gg et seq.

7 OBI Health Care Technical Paper at 5-7.
YId at7.

 GAO Reportat 21.

" 1d. at 21.

" 1d. at23-27.
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IT." 1t builds on the National Broadband Plan and OBI Health Care Technical Paper. Tt also relies
upon (1) information gathered through the Pilot and the RHC Telecommunications and Internet Access
Programs; (2) the Wireline Competition Bureau Staff Report on the Pilot Program (the Pilot
Evaluation):" (3) observations provided by the Universal Service Administrative Company (USAC), the
Administrator of the RHC Program; (4) outreach meetings with Pilot projects, government agencies, and
organizations representing HCPs; and (5) other information in the record and in public sources."* We
also rely on comments filed in response to the July 19 Public Notice, in which the Bureau asked a series
of specific questions regarding HCP broadband needs."’

B. Need Based on Telehealth Application
1. Bandwidth, File Size, and Service Quality

6. The bandwidth required by a HCP generally depends upon the types of telehealth applications
it intends to adopt, in addition to the HCP’s other uses for bandwidth (such as e-mail, phone, and data
communications). The OBI Health Care Technical Paper sets forth estimates of the bandwidth required
for each type of telehealth application— including the various types of telemedicine, exchange of medical
images, exchange of EHRs, and use of video for consultation and training purposes.'® The data file sizes
associated with these applications vary widely. For example, the OBI Paper determined that a standard
patient chart might be 5 MB, an X-Ray 10MB, a Magnetic Resonance Image (MRI) 45 MB, a Positron
Emission Tomography (PET) scan 200 MB, and a 64-slice Computerized Tomography (CT) scan 3,000
MB." Of course, the larger the files, the greater the need for bandwidth, in order to avoid a slowdown in
the transmission times. Real-time video transmission, especially if high-definition (HD), requires a great
deal of bandwidth as well. Service quality needs also vary by type of application, and can be quite
significant, as discussed in more detail below.'®

7. In addition to providing estimates of typical data file sizes, the OBI Paper describes the
differences in transmission time for each file size, based on the bandwidth of the connection used (and
assuming no other traffic). Thus, transmitting a 45 MB MRI would take 6 minutes over a 1 Mbps
connection (assuming no other traffic at the time), but only 5 seconds over a 72 Mbps connection."

12 See Report and Order, supran. 1.

" The Commission’s Wireline Competition Bureau Staff prepared a Report regarding its Rural Health Care Pilot
Program, released in August 2012, which provides background on the Commission’s Rural Health Care Programs.
Wireline Competition Bureau Interim Evaluation of Rural Health Care Pilot Program Staff Report, WC Docket No.
02-60, Staff Report, 27 FCC Rcd 9387, 9394-9440, paras. 8-22 (2012) (Pilot Evaluation).

4 L etter from Craig Davis, Vice President, Rural Health Care Division, USAC, to Sharon Gillett, Chief, WCB,
Federal Communications Commission, WC Docket No. 02-60 (filed Apr. 12, 2012) (USAC April 12, 2012 Letter).

For a list of ex parte filings from outreach and other calls or meetings with outside entities, see Pilot Evaluation, 27
FCC Rcd at 9469, Appendix E.

" Wireline Competition Bureau Seeks Further Comment on Issues in the Rural Health Care Reform Proceeding,
WC Docket No. 02-60, Public Notice, 27 FCC Red 8185, 8201-02, para. 12 (Wireline Comp. Bur. 2012) (July 19
Public Notice).

' OBI Health Care Technical Paper at 5-6 (Exhibits A, B); see also National Broadband Plan at 209-11.
" OBI Health Care Technical Paper at 5; see also National Broadband Plan at 210.

'8 OBI Health Care Technical Paper at 5.

Y 1d. at5.
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According to the OBI paper, the bandwidth requirement to achieve full functionality of these applications
varies widely by the type of telehealth application, as depicted in the chart below.*

Health IT Bandwidth Requirements21

Text-Only Remote Basic email + | SD Video HD Video Image Transfer
EHR Monitoring Web browsing | Conferencing | Conferencing | (PACS)
.025 Mbps .5 Mbps 1.0 Mbps 2.0 Mbps >10 Mbps 100 Mbps

8. USAC also provides useful observations about bandwidth needs for particular telehealth
applications. USAC provided the results of its discussions with six telehealth subject matter experts,
some of whom are directly involved with one of the RHC Pilot projects.”> USAC notes that video
conferencing applications (especially high resolution) and transmission of large medical images consume
the greatest bandwidth.” The experts that USAC interviewed stated that while the optimal bandwidth
needs for the transmission of HD video consultation averages 22 Mbps, the typical bandwidth dedicated
by HCPs to HD video conferencing is only about 8.1 Mbps.** For non-HD video conferencing, these
experts stated that the optimal bandwidth is around 14 Mbps, with a typical dedicated bandwidth ranging
from .4-10 Mbps.”

9. The commenters responding to the July 19 Public Notice also provided information about
bandwidth needs.”® For example, OHN explains that a minimum speed of 10 Mbps symmetrical is
necessary to support the majority of telehealth applications, but emphasizes that larger facilities utilizing
multiple concurrent technologies and connections may require upwards of 100 Mbps.”’ It adds that two-
way video consults require between 1 and 4 Mbps, depending on the protocol used, and that bandwidth
requirements are significantly higher when HD services are used.” OHN cautions that, while bandwidth
needs continue to decline on a per-application basis, the number of applications in use and the number of
concurrent video calls continue to increase at rates disproportionate to the small reductions in bandwidth

1d. at 5.
1 1d,

> USAC April 12, 2012 Letter at 1-2, App. A.
B 1d. at 3.

*1d,

.

2 IRHTP PN Comments at 3; UTN PN Comments at 5; Geisinger PN Comments at 5-6; CTN PN Comments at 13-
14; OHN PN Comments at 12-14; SWTAG PN Comments at 13-15; WNYRAHEC PN Comments at 8-9; RWHC
PN Comments at 4; GCI PN Comments at 13, Att. 1 at 4, IRHN PN Comments at 4, 24-26; CHCC/RMHN PN
Comments at 5; AHA PN Comments at 2, 5; MiCTA at 7, HSHS PN Comments at 7.

7 OHN PN Comments at 12; see also Geisinger PN Comments at 5 (within Geisinger’s system, major clinics are
slowly being upgraded from 100 Mbps to gigabit connectivity). Geisinger states that the increase is being driven by
specialties such as radiology and cardiology offering services at community clinics in order to reduce patients' need
to travel. /d. at 5.

28 OHN PN Comments at 13.
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needs within individual applications.” Accordingly, OHN concludes that HCP bandwidth needs will
continue to rise.”

10. Similarly, SWTAG asserts that “telemedicine is dynamically changing with new technologies
and expanding applications” and “high definition video, large image files, genomic data, and multipoint
connectivity will likely require increased bandwidth.””' SWTAG therefore concludes that “[c]onnections
of over 100 megabits or even Gigabit connections are feasible bandwidth needs in the not too distant
future.** The Illinois Rural Health Network (IRHN) states that the growth curve for broadband needs
associated with telemedicine is difficult to overstate, because “the number of medical procedures that can
be digitized and performed remotely will continue to expand.”

11. With respect to specific applications, Geisinger explains that, using its relatively “bandwidth
friendly” PACS system, it needs 1.5 Mbps for small X-rays files and a minimum of 10 Mbps (ideally 50
Mbps) for high-resolution X-rays requiring real-time radiologist involvement.** Also addressing
teleradiology needs, RWHC explains that it uses a shared PACS system with 20 Mbps connections but
notes that it is “functional but not optimal.”>> RWHC therefore asserts that “100 Mbps would be
sufficient and 1 GB would be optimal.”*®

12. Quality-of-service metrics are also crucial to health IT utilization.”” Applications that
integrate real-time image manipulation and real-time two-way video will stimulate demand for more and
better broadband because these applications have specific requirements for network speed, latency, and
jitter.”® Many commenters indicated that the telehealth applications they currently use and that they plan
to use in the future will demand broadband connections with such high service quality requirements.”
Certain remote monitoring technologies also may require very low latency in order to pass through high
priority events like alarms.*” Electronic health record exchange can require increased bandwidth and
reliability, particularly when the EHR system is remotely hosted, as discussed further below.” The
National Broadband Plan and the OBI Technical Paper also recognized and identified the particular

* 1d. at 14.
Y.
*' SWTAG PN Comments at 13.
2 1d.

* IRHN PN Comments at 25.
3 Geisinger PN Comments at 5.
** RWHC PN Comments at 4.
*1d.

37 National Broadband Plan at 211; OBI Health Care Technical Paper at 7, Exhibit D.
3% National Broadband Plan at 211

39 See, e.g., Geisinger PN Comments at 6-7; RWHC PN Comments at 5; CHCC/RMHN PN Comments at 5; IRHN
PN Comments at 27; MiCTA PN Comments at 7, OHN PN Comments at 15; UTN PN Comments at 6; SWTAG PN
Comments at 15-16; HSHS PN Comments at 8 WNYRAHEC PN Comments at 9.

* OBI Health Care Technical Paper at 7 and Exhibit D.

i See, e.g., Geisinger PN Comments at 6; ANTHC PN Comments at App. 1, p. 7. The Oregon Health Network
(OHN) also states that the quality of the circuit (and not just the bandwidth) will play a pivotal role in the usability
of the circuit as security requirements increase to keep pace with EHR sharing, telehealth applications, and attendant
HIPAA requirements. OHN PN Comments at 15.
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broadband service quality needs that are associated with telehealth applications.”> The USAC April 12,
2012 Letter also concluded that EHR systems have high reliability requirements.”” SWTAG believes that
although service quality features such as dedicated connections, redundancy, low latency, and lack of
jitter may initially increase costs, “they actually could increase demand and use through demonstrated
value, thus eventually lowering cost though improved quality of the encounters, higher volume and
expanding %:)plications to achieve an economy of scale and investment by a broader spectrum of service
providers.”

2. Telemedicine Applications

13. Telemedicine may be the greatest driver of need for broadband capacity generally and for
higher bandwidth and higher quality of service specifically, at least in the short term.* Tele-radiology,
one of the most well-established forms of telemedicine, relies upon rapid and accurate transmission of
very large imaging files. Other telemedicine applications require the transmission of high-resolution
images or scans (as for tele-dermatology and tele-stroke). Many telemedicine applications require the use
of real-time two-way video transmission, including tele-psychiatry, tele-OB/GYN, and tele-stroke. Other
applications require transmission of smaller size data files, but they still require rapid transmission of
information and high service quality (for example, remote monitoring in a tele-ICU context).

14. Not only do telemedicine applications require high capacity bandwidth, they also require high
levels of service quality, as pointed out by many commenters in response to the July 19 Public Notice.*
These applications have little tolerance for latency or other reliability issues (such as dropped
connections, jitter and packet loss).” Real-time video telemedicine consults in particular require low-
latency, reliable connections (connections that do not cause video interruptions or degraded quality) in
addition to relatively high bandwidth. Such high quality connections can be critical to the quality of
medical care delivered. For example, to build patient trust and to accurately diagnose a patient’s
condition through tele-psychiatry, it is important that there be no interruption in the video transmission
and that the picture quality be good.”® Similarly, in tele-stroke, a distant neurologist must be able to
carefully observe a patient’s movements and facial expressions via high-quality video connections, as
well as be able to receive and view large CT files very quickly, in order to confirm the existence of a
stroke.”’ Stroke-limiting medication must be administered within hours of the event, but has the

2 OBI Health Care Technical Paper at 7; National Broadband Plan at 209-11.
# See USAC April 12,2012 Letter at 1.
“ SWTAG PN Comments at 15.

* See USAC April 12,2012 Letter at 1; IRHN PN Comments at 25; ATA PN Comments at 2; SWTAG PN
Comments at 13-14.

% See, e. g., Geisinger PN Comments at 6-7; RHWC PN Comments at 5; CHCC/RMHN PN Comments at 5; IRHN
PN Comments at 27; MiCTA PN Comments at 7; OHN PN Comments at 15; UTN PN Comments at 6; SWTAG PN
Comments at 15-16; HSHS PN Comments at §; WNYRAHEC PN Comments at 9.

7 See, e.g., OBI Health Care Technical Paper at 5, USAC April 12, 2012 Letter at 1.

* See Letter from Linda L. Oliver, Attorney Advisor, Federal Communications Commission, to Marlene H. Dortch,
Secretary, Federal Communications Commission, WC Docket No. 02-60 (filed April 12, 2012) at 1 (Summary of ex
parte call with Hill Country Community Mental Health and Developmental Disabilities Centers and National Ass’n
for Rural Mental Health) (NARMH April 12 Ex Parte Letter).

49 See, e.g., Letter from Linda L. Oliver, Attorney Advisor, Federal Communications Commission, to Marlene H.
Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-60 at 2 (filed Jan. 17, 2012) (ONC
Jan. 17 Ex Parte Letter) (explaining that when the emergency room of a rural hospital is able to quickly transmit a
CT scan of a patient’s head to a neurologist in an urban hospital, the rural hospital can prevent permanent stroke
(continued...)
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capability of greatly improving outcomes for patients and thus for saving a great deal in long-term health
care costs.”’

15. A number of Pilot projects provide tele-psychiatry and tele-stroke applications, as well as
many other telemedicine applications that require high bandwidth and high levels of service quality, as
detailed in the Pilot Evaluation.”' As discussed there, Pilot Program participants generally were able to
obtain tl}g: needed service quality and reliability through the consortium-based competitive bidding
process.

3. Electronic Health Records

16. Electronic health records may also prove to be a driver of bandwidth and service quality
needs now and in the future. At this time, EHRs generally speaking are relatively small files and thus
require relatively little bandwidth to transmit to another HCP.* Also, HCPs are only required to
exchange a relatively small amount of information in order to qualify for Stage One Meaningful Use
incentive payments.”* The USAC April 12, 2012 Letter suggests that although the optimal bandwidth
needs for the transmission of EHRs can range from 1.5 Mbps to 50 Mbps, the typical bandwidth
dedicated to EHRs by HCPs is only 7.6 Mbps.”

17. Bandwidth requirements for exchange of EHRs may increase significantly in the near future,
however, for several reasons. First, HCPs may decide to embed larger files within EHRs (such as X-rays,
MRISs, CAT scans, or even videos), thus changing the size of EHR files.”® The Illinois Rural HealthNet
projects that the “growth curve” in this regard will be “exponential.””’ Second, in order to participate in
health information exchanges, HCPs may need the capability to transmit large amounts of data.”® Third,
the rules governing Stage Two Meaningful Use require providers to demonstrate a greater degree of
actual exchange of EHRs than the Stage One rules, and such exchange may require a degree of broadband
capability that not all HCPs currently possess.” The rules, which were recently released by the Center for

(Continued from previous page)

damage by administering preventative medicine in a timely fashion, but where only a T-1 connection is available,
transmission of the CT scan could take 25 minutes, and the delay could have serious consequences for the patient);
Pilot Evaluation, 27 FCC Rcd at 9437, para. 83 (Pilot projects were able to obtain better quality of service and
reliability through the consortium-based competitive bidding process).

0 Bart M. Demaerschalk, Telemedicine or Telephone Consultation in Patients with Acute Stroke, Current Neurology
and Neuroscience Reports, Vol. 11: No. 1, 43 (2011)

! Pilot Evaluation, 27 FCC Red at 9413-14, paras. 44-45.

> Id., 27 FCC Red at 9437, 9445-46, paras. 83, 94-95.

>3 OBI Health Care Technical Paper at 5; NARMH April 12 Ex Parte Letter at 2.

4 See http://www .healthit.gov/providers-professionals/how-attain-meaningful-use (last visited Dec. 18, 2012).
> USAC April 12, 2012 Letter at App. A.

%6 See, e.g., OHN PN Comments at 14; RWHC PN Comments at 4-5; IRHN PN Comments at 26; SWTAG PN
Comments at 14; Geisinger PN Comments at 6.

7 IRHN PN Comments at 26.

58 See, e.g., UTN PN Comments at 5; CHCC/RMHN PN Comments at 5; AAP PN Comments at 1; SWTAG PN
Comments at 14.

% See Centers for Medicare and Medicaid Services, Details for: CMS Medicare and Medicaid EHR Incentive
Programs: Stage 2 Final Rule (Aug. 23, 2012), available at
(continued...)
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Medicare and Medicaid Services (CMS) and the Office of the National Coordinator for Health IT within
the Department of Health and Human Services (ONC), include exemptions for those providers that lack
the broadband capability needed to meet the Stage Two requirements.”’ Stage Three rules may require an
even greater degree of EHR exchange and thus greater bandwidth.®" Even if exemptions for HCPs that
lack sufficient bandwidth continue to be included in CMS/ONC rules, there are still strong policy reasons
to ensure that HCPs have the broadband required to exchange EHRs and thus participate in improving the
quality and coordination of care for their patients.

18. In addition, best practices for EHR systems are evolving from on-site storage of EHRs to
remote or “cloud-based” storage, where records back-up systems are located in locations that are remote
from the HCP site or in the Internet “cloud.” A “cloud-based” EHR system allows for the easy
exchange of records among HCPs, and also between HCPs and laboratories or Health Information
Exchanges (HIEs).” They often cost less than office-based EHRs because they do not require small
HCPs to invest in software or EHR infrastructure, and they thus distribute costs among multiple parties.**
They also require less on-site maintenance.”” Rural HCPs are especially likely to adopt such EHR
solutions.®® Geisinger states that it is likely that many rural physician practices and rural community
hospitals will use an electronic medical record hosted off-site, because EMR implementation is
expensive.”” Remotely hosted solutions also may require both higher bandwidth connections and
increased levels of redundancy.®® The Oregon Health Network (OHN) observes that the quality of the
circuit (and not just the bandwidth) will play a pivotal role in the usability of the circuit as security

(Continued from previous page)

https://www.cms.gov/apps/media/press/factsheet.asp? Counter=4440&intNumPerPage=10&checkDate=&checkKey
=&srchType=1&numDays=3500&srchOpt=0&srchData=&keyword Type=All&chkNewsType=6&intPage=&show
All=&pY ear=&year=&desc=&cboOrder=date; CHCC/RMHN PN Comments at 5; SWTAG PN Comments at 15.

€0 See Centers for Medicare and Medicaid Services, Details for: CMS Medicare and Medicaid HER Incentive
Programs: Stage 2 Final Rule (Aug. 23, 2012), available at
https://www.cms.gov/apps/media/press/factsheet.asp?Counter=4440&intNumPerPage=10&checkDate=&checkKey
=&srchType=1&numDays=3500&srchOpt=0&srchData=&keyword Type=All&chkNewsType=6&intPage=&show
All=&pY ear=&year=&desc=&cboOrder=date.

o Department of Health and Human Services, EHR Incentives & Certification: How to Obtain Meaningful Use,
available at http://www.healthit.gov/providers-professionals/how-attain-meaningful-use (stating that criteria to
focus on in Stage 3 will include access to comprehensive patient data through patient centered HIE).

2 See AHA PN Comments at S; see also Letter from Linda L. Oliver, Attorney Advisor, Federal Communications
Commission, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-60 at 2
(filed Jan. 6,2012) (ONC Jan. 6 Ex Parte Letter).

% ONC Jan. 6 Ex Parte Letter at 2.
o4 See, e.g., AHA PN Comments at 5.
%5 See WNYRAHEC PN Comments at 8-9; ATA PN Comments at 5.

66 See, e.g., AHA PN Comments at 5; Geisinger PN Comments at 6; see also Ken Terry, Cloud-Based EHRs,
Telemed to Come to Rural Colorado, InformationWeek, May 29, 2012, available at
http://www.informationweek.com/news/healthcare/EMR/240000979 (/ast visited Nov. 21, 2012).

o7 Geisinger PN Comments at 6.

5 See, e. g., ATA PN Comments at 5; USAC April 12, 2012 Letter at 1. According to Geisinger, using an off-site
EMR increases bandwidth and reliability requirements. A minimum of 10 Mbps at physician practices and a
minimum of 100 Mbps for a community hospital can be adequate to support the EMR itself. Geisinger PN
Comments at 6.
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requirements increase to keep pace with EHR sharing, telehealth applications, and attendant HIPAA
requirements.”

4. Image Transfer

19. The electronic transmission of images (including radiological images) and similar clinical
data has been used increasingly by a number of medical personnel, including dermatologists and
radiologists. Store-and-forward technology, which “stores” a patient record and “forwards” to a provider
for further review, also supports ongoing patient monitoring and management of key medical indicators.
The speed with which a large image can be transmitted can make a significant difference in the speed
with which a radiologist can make a diagnosis, which may in turn affect the quality of care received by a
patient in a rural area where there is no radiologist.” The Illinois Rural HealthNet provides a table that
compares transmission times for a 64-slice CT scan over various bandwidth connections in its network.
Over a T-1 (1.5 Mbps) connection, the transmission would take over four and a half hours; over a 100
Mbps connection, it would take only five minutes.”" The increased use of “Picture Archiving and
Communication System” or PACS, a medical imaging technology that enables images to be filed, stored,
transmitted, and retrieved digitally, may also lead to greater demands for bandwidth to transmit and
access large medical image files.”” The USAC April 12, 2012 Letter showed that although the optimal
bandwidth needs for the transmission of large data files can range up to 100 Mbps, the typical bandwidth
dedicated by HCPs to image transfer is only about 9 Mbps.”

5. Cumulative Effect of Multiple Applications

20. Finally, HCPs observe that telehealth applications are cumulative in their demands for
broadband capacity.”* The need for bandwidth has increased as HCPs deploy additional and multiple
telemedicine and telehealth applications. These applications are added on top of existing need for
bandwidth to conduct HCP health care operations, which must continue uninterrupted (such as e-mail,
accessing records, billing activities, and other data transmissions).” In addition, HCPs are increasingly
using videoconferencing to train health care personnel in remote locations, which uses a significant
amount of bandwidth.”® When HCPs adopt new telemedicine applications, other activities can get

% OHN PN Comments at 15.

7% While store-and-forward technology enables large images to be transmitted at night, when there are fewer
demands for bandwidth, reliance upon such delayed transmission can have negative clinical implications. See IRHN
PN Comments at 24 (observing that rapid consultation with radiologist can eliminate the need for patients to return
to the hospital for diagnosis).

7 IRHN PN Comments at 24.

72 See generally OHN PN Comments at 13-14; Geisinger PN Comments at 5.

3 USAC April 12,2012 Letter at 3.

7 See, e.g., GCI PN Comments at 13-14; IRHN PN Comments at 25; OHN PN Comments at 14.

73 Letter from Christianna Lewis Barnhart, Attorney Advisor, Federal Communications Commission, to Marlene H.
Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-60 at 1 (filed Dec. 21, 2011)
(National Rural Health Ass’n (NRHA) Dec. 21 Ex Parte Letter) (noting that voice, video, and data use the same
lines, which creates a greater need for broadband capability as telemedicine applications are increasingly deployed
by rural HCPs).

7 pilot Evaluation, 27 FCC Red at 9425, 9431, 9433-34, 9438, 9439, paras. 63, 71, 74, 86, 89; see also, e.g.,
NRHRC Ex Parte Letter at 1; USAC Mar.16 Site Visit Reports at 11 (describing PSPN provision of remote training
for medical personnel); IRHN PN Comments at 26; UTN PN Comments at 5; SWTAG PN Comments at 15;
WNYRAHEC PN Comments at 9.
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bumped (for example, e-mail traffic slows). HCPs also report having difficulty ensuring the prioritization
of the telemedicine applications over other competing uses for the broadband connections when
bandwidth is inadequate to accommodate all their varying health care needs.

C. Need Based on Health Care Provider Size and Type

21. The precise bandwidth required by a particular provider will vary depending on other factors.
The 2010 National Broadband Plan and OBI Health Care Technical Paper explored this issue and
reached some general conclusions. The National Broadband Plan concluded that smaller providers
generally can achieve satisfactory health IT adoption with mass-market packages of at least 4 Mbps for
single physician practices and 10 Mbps for two-to-four physician practices.”” The OBI Health Care
Technical Paper concluded that a typical rural health clinic with five practitioners should have at least 10
Mbps, while hospitals should have at least 100 Mbps.” Eligible HCPs types that fit into this category
include rural health clinics, community health centers, and community mental health centers. In contrast,
most larger practices will require “Dedicated Internet Access” (DIA) above T-1 or bonded T-1 levels (i.e.,
greater than 1.5 Mbps), because of their size and service offerings.”” These enterprise solutions have
several characteristics that make them a better choice for HCPs: higher bandwidths; broader and stricter
Service Level Agreements (SLAs) that can include minimum service quality guarantees; security through
various means, including a dedicated connection and/or software-based solutions; and the ability to
allocate bandwidth levels and prioritize certain types of traffic according to HCP needs.*” The National
Broadband Plan found that the key connectivity consideration for smaller providers is whether or not
they can access mass-market solutions of sufficient bandwidth.*' It observed that as long as HCPs are
located within the mass-market broadband infrastructure, they are likely to have a more convenient and
less expensive option than the Dedicated Internet Access necessary for their larger peers.*

22. In the Pilot Program, a wide range of HCP types and sizes participated in consortia.*’ The
bandwidth connections purchased by individual HCPs within the Pilot Program consortia often varied by
the size and type of HCP, as shown in the Pilot Evaluation.** The consortium purchasing approach,
uniform level of discount funding, the competitive bidding process, and flexible approaches to funding,
all have helped Pilot Program HCPs purchase greater bandwidth than participants in the RHC
Telecommunications Program.*> As of January 2012, three-quarters of Pilot Program HCPs opted for
connections of 3 Mbps or more, with nearly 60 percent obtaining commitments for at least 10 Mbps.* In

"7 National Broadband Plan at 211.

78 OBI Health Care Technical Paper at 6.
P Id. at8.

“1d.

' 1d. at9.

8 1d. at 8-9, National Broadband Plan at 211.

% Pilot Evaluation, 27 FCC Red at 9408-13, paras. 36-43.

¥ 1d. at 9422, para. 55 and Figure 14, showing bandwidth used by various types of HCP, according to bandwidth
categories used in National Broadband Plan.

% Id. at 9408-13, paras. 36-43.
% Id. at 9421, para. 54.
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contrast, the vast majority of HCPs in the RHC Telecommunications Program purchase circuits of less
than 3 Mbps.*’

D. Resources to Purchase Broadband

23. Many times the problem is not availability of broadband but rather the resources of the HCP
to purchase broadband connections. Although many rural HCPs are interested in using technology to
implement telemedicine and telehealth, budgetary constraints often limit their ability to do so.* Many of
the Pilot projects and organizations representing rural HCPs state that HCPs in rural areas often operate
on a very thin margin, and some operate at a loss.*”” Some state that even in urban areas, HCPs face
financial challenges.”” As one example of financial challenges facing HCPs, the Arkansas Hospital
Association found in its 2008 Annual Report that “Arkansas's hospitals only cleared 26 cents a day in
2007 (a statistic which predated the recent economic downturn).””"

24. In addition to budgetary challenges, HCPs in rural areas often pay more for broadband
services.”” Participants in this proceeding have noted that prices for communications services often are
higher in rural areas, due in part to the greater distance of the customer’s premises from a service
provider’s network, and in part due to the relatively small number of potential customers that can share
the costs in rural areas.” According to the OBI Paper, which did not focus only on rural HCPs, the major
barrier for medium and large providers is not access, but price.”* It found that while DIA offerings
generally are available, DIA pricing depends on factors such as capacity, type and length of the

¥7 See id. at 9421, para. 54 and Figures 13(a) and 13(b).
5 See, e.g., NRHA Dec. 21 Ex Parte Letter at 1.

% Pilot Evaluation at 9442, 9449-9451, paras. 90, 104-107; Letter from Linda L. Oliver, Attorney Advisor, Federal
Communications Commission, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket
No. 02-60 (filed Mar. 16, 2012) at 1 (Pilot Conference Call Mar. 16 Ex Parte Letter (ARCHIE et al.)) (even with
USF discounts, the cost of broadband connections creates challenges for rural HCPs, whose operating margins are
very thin); Letter from Chin Yoo, Attorney Advisor, Federal Communications Commission, to Marlene H. Dortch,
Secretary, Federal Communications Commission, WC Docket No. 02-60 (filed Dec. 27, 2011) at 2 (NRHRC Dec.
27 Ex Parte Letter) (many critical access hospitals and small rural hospitals are experiencing negative margins and
facing increased difficulties in accessing capital); Letter from Linda L. Oliver, Attorney Advisor, Federal
Communications Commission, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket
No. 02-60 (filed Mar. 29, 2012) at 2 (John Gale Mar. 29 Ex Parte Letter).

% See Pilot Evaluation, 27 FCC Red at 9443, para. 90; Pilot Conference Call Mar. 13 Ex Parte Letter (PMHA et al.)
at 3 (summarizing call with five Pilot project representatives, who stated in relevant part that due to the current
economic environment, budgets are tight for urban HCPs, and it may be difficult for urban HCPs to continue to
provide support to rural HCPs in their networks if they are ineligible to receive RHC program funding themselves);
Letter from W. Roger Poston II, Palmetto State Providers Network, to Christianna Lewis Barnhart, Attorney
Advisor, Federal Communications Commission, WC Docket No. 02-60 (filed Feb. 23, 2012) at 1 (PSPN Feb. 23 Ex
Parte Letter) (stating that urban hospitals, which serve as “consulting” sites for rural hospitals in telemedicine, are
often as hard-pressed for available funding as the rural hospitals and cannot bear the non-discounted costs of
participation in the networks, and without their participation, vital links in the chain of health care are missing).

o University of Arkansas Medical Center NPRM Comments at 7-8 and n.6.
%2 See, e. g., OBI Health Care Technical Paper at 10.

% See, e. g., ONC Jan. 17 Ex Parte Letter at 1; Pilot Conference Call Mar. 13 Ex Parte (PMHA et al.) letter at 3;
Pilot Conference Call Mar. 26 Ex Parte Letter (AEN et al.) at 1

% OBI Health Care Technical Paper at 10.
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connection, type of service provider, type of facility used, and geography.” Within DIA service
offerings, prices jump substantially between T1 connections (1.5 Mbps) and higher levels of service such
as DS3s (45 Mbps).” As a result, according to the OBI Paper, providers who purchase DIA solutions
often buy connections that are too slow to meet their health IT needs.” In fact, surveys show that the
majority of Critical Access Hospitals (CAHs) are using T-1 high-capacity access or DSL.”* In the Pilot
Evaluation, the data showed that the Pilot Program funding and consortium-based approach enabled
HCPs to purchase higher bandwidth connections than in the existing RHC programs, without having to
pay significantly more.”

25. While the data on high-capacity connectivity and its associated price for HCPs nationwide is
limited, the Commission does have considerable data from the HCPs it has funded through the existing
RHC program and the Pilot Program. The focus of the Pilot Program was to encourage HCPs to obtain
access to broadband connections. As discussed in the Pilot Evaluation, the data show that HCPs have
used the Pilot funding to obtain high bandwidth leased connections, with 80 percent purchasing
connections above 3 Mbps and 69 percent purchasing 10 Mbps or greater connections.'” In the
Telecommunications Program, the vast majority of connections are relatively low bandwidth connections
(approximately 80 percent are 3 Mbps or less).'”" As explained in the Pilot Evaluation, these differences
in bandwidth purchased can be attributed partly to the difference in the discount level and the way it is
calculated for the two programs.'” But the Pilot Program’s focus on consortium applications, bulk
buying, and competitive bidding also helped make higher bandwidth connections available at a lower
price point per megabit.'”

26. Finally, in addition to bandwidth, HCPs often need a high degree of reliability, service
quality, and redundancy for telehealth applications, as discussed above.'™ The greater the level of service
quality required for the telehealth applications, the more expensive the broadband'"

27. In the Telecommunications Program, HCPs have stated that they would not be able to provide
telemedicine services without the support of the program for their telecommunications connections.'*
The Pilot Program also enabled many HCPs to obtain higher bandwidth connections at greater service
quality than typically is the case in the Telecommunications Program, let alone without RHC program
support. According to a 2010 survey conducted by the Government Accountability Office, nearly all
Pilot participants indicated that their project would “definitely” or “probably” have entities that obtain

% National Broadband Plan at 211.

% OBI Health Care Technical Paper at 10, see also NRHRC Dec. 27 Ex Parte Letter at 2.
°7 OBI Health Care Technical Paper at 10; see also ONC Jan. 17 Ex Parte Letter at 2.
 NRHRC Dec. 27 Ex Parte Letter, Attachments at 5.

9 Pilot Evaluation, 27 FCC Red at 9422-25 paras. 57-61.

1% See id. at 9406, Figure 4.

See id. at 9407, Figure 5.

See id. at 9422-25, paras. 57-61.

1d. at 9422-25, 9436-37, paras. 57-62, 81-83.

101
102
103

1% See supra para. 12; ONC Jan. 6 Ex Parte Letter at 1.

195 See ONC Jan. 6 Ex Parte Letter at 1; National Broadband Plan at 211.

19 GCI Oct. 1 Ex Parte Letter at 2; UVA June 8 Ex Parte Letter.
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telecommunications or Internet services that would be unaffordable without the project.'”” The Pilot
Evaluation also documents the higher bandwidth connections that participants were able to obtain.'®®

E. Future Needs of Health Care Providers

28. Over the next 10 years, the role of telehealth and Health IT will grow even more prominent as
technologies including telemedicine, EHRs, and mobile health technologies become more critical to
expanding access to health care, lowering costs and reforming reimbursement incentives.'” As explained
by the Southwest Telehealth Access Grid (SWTAG), a Pilot project, broadband needs will increase as
access to telemedicine services becomes an expected standard of care, improving health outcomes,
avoiding unnecessary variations in care, providing better continuity of comprehensive care through, and
avoiding complications and need for transport.''

29. Although some delivery settings currently can function at lower connectivity and quality,
those levels are straining under increasing demand and may be unable to support needs likely to emerge
in the near future.""" As demand for real-time video capability grows for both large hospitals and small
rural health clinics, and specialties such as dermatology and psychiatry expand, so will the need for
greater broadband capacity.''> Just one new clinical application or user can tip the balance of speed such
that all users see an unacceptable degradation in performance'"

30. There are a wide range of requirements to support EHRs and medical imaging, which will
increase over the next decade as new technologies, such as 3D imaging, become more prevalent.''* In
addition, applications that integrate real-time image manipulation and live video will stimulate demand
for more and better broadband because these applications have specific requirements for network speed,
delay and jitter.'"” Increased rates of EHR adoption and exchange also will increase demand for secure,
redundant connections, especially when HCPs adopt cloud-based solutions.'"°

31. The Office of the National Coordinator at the Department of Health and Human Services
(HHS) believes that higher bandwidth connections may help HCPs achieve meaningful use of EHRs in

7G40 Report at 43 (55 of 57 respondents indicated that if they are able to accomplish their Pilot project goals,

their project “definitely” or “probably” will have entities that obtain telecommunications or Internet services that
would otherwise be unaffordable).

1% pilot Evaluation, 27 FCC Red at 9422-9434, paras. 57-62, 63-75.

' OBI Health Care Technical Paper at 5. See ONC Jan 6. Ex Parte Letter at 1 (stating that research suggests that

only 30 percent of visits actually require the physical presence of the patient with the doctor).

"0 SWTAG PN Comments at 14.

" National Broadband Plan at 211. As noted in the Pilot Evaluation, the majority of connections in the Primary

Program are T-1 (1.5 Mbps) circuits or bonded T-1 circuits. These bandwidths can only support a limited amount
of telehealth applications.

"2 NRHA Dec. 21 Ex Parte Letter at 1.

3 USAC April 12,2012 Letter at 1.

" National Broadband Plan at 209.

5 14 at 211.

10 See e. g., AHA PN Comments at 5 (stating that Cloud-based solutions can be deployed only if the broadband

available in rural areas is reliable and affordable, has built-in redundancy, and is sufficient to handle large amounts
of data at rapid speeds).
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the future.""” It also notes that HCP needs for communications services are increasing as technologies and
capabilities change over time.''® Tt suggests that any requirements of a reformed program focus on
desired outcomes, such as increasing robust health information exchange among rural health care
providers and enabling rural Americans to benefit from access to health care powered by health IT
applications, including telehealth, mobile health, and electronic health record technology.'” HHS also
acknowledges the need for a high degree of reliability, service quality, and redundancy for telehealth
applications, and believes HCPs will need to obtain Service Level Agreements and Quality of Service
guarantees, ”’ especially for time-sensitive telehealth applications.'!

32. The American Telemedicine Association (ATA) has also identified a number of chronic
disease telemedicine applications that require high capacity connectivity. These include social media
promoting health, mobile cardiovascular and diabetes tools, extended care visits, tele-stroke and home
telehealth.'” The ATA believes these applications will be in the next wave of telemedicine applications,
although a number of barriers inhibit the adoption readiness of each telemedicine application to a
different degree.'”

33. It is hard to predict the pace of adoption of telemedicine over the coming years, despite the
many proven health care availability, quality, and cost benefits associated with telemedicine. While the
cost and availability of broadband connectivity is one factor affecting the pace of adoption of
telemedicine, there are many other factors that may pose more significant obstacles. These include lack
of reimbursement for services, state licensing requirements, credentialing requirements, lack of technical
expertise, lack of patient or physician acceptance, and the need for standards.'”* These substantial

7 See Letter from Michael J. Jacobs, Legal Advisor to Chief, Wireline Competition Bureau, Federal

Communications Commission, to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket
No. 02-60 at 1 (filed Nov. 16, 2012) (ONC Nov. 16 Ex Parte Letter).

118]d'

119]d‘

120 ONC Jan. 6 Ex Parte Letter at 1.

121 ONC Jan. 17 Ex Parte Letter at 2.

'22 Erin Bartolini & Nicholas McNeill, Getting to Value: Eleven Chronic Disease Technologies to Watch, New

England Health Institute, 3-5 (June 2012) (NEHI Paper), available at
http://www.nehi.net/publications/72/getting_to_value_eleven_chronic_disease_technologies_to_watch.

123 1d at 3.

124 See, e.g., ATA PN Comments at 2; AAP at PN Comments 2; NRHRC Dec. 27 Ex Parte Letter at 2 (noting that

the “lack of reimbursement is the biggest obstacle to the deployment of telemedicine services””); NRHA Dec. 21 Ex
Parte Letter at 1 (“budget limitations and the shortage of technology personnel” limit adoption of telemedicine in
rural areas); NRHRC Dec. 27 Ex Parte Letter at 1 and attachments (describing the shortage in health IT workforce
in rural areas. See also NEHI Paper at 1; Bart M. Demaerschalk, Telemedicine or Telephone Consultation in
Patients with Acute Stroke, Current Neurology and Neuroscience Reports, Vol. 11: No. 1,43 (2011) (noting that
major barriers to telemedicine adoption include inadequate reimbursement rates, licensing restrictions, lack of
reliable internet connectivity, and poor understanding of technology, among others); Rural Maryland Council, Final
Report of the December 2010 Maryland Telehealth and Telemedicine Roundtable (Jan. 2011), available at
http://www.rural.state.md.us/Roundtables/Telehealth 2010/THTM_Roundtable FINAL Jan2011.pdf (last visited
June 15, 2012) (concluding that four major barriers to telehealth implementation exist within Maryland: inadequate
funding and reimbursement, a lack of state coordination and oversight efforts, broadband limitations, and legal
impediments such as licensing).

16845



Federal Communications Commission FCC 12-150

barriers to widespread adoption of telemedicine may fall over time, but the pace at which they will
disappear depends on factors outside the Commission’s control.

F. Conclusion

34. HCPs generally need symmetrical broadband connections of high quality in order to engage
in telemedicine and to adopt many other telehealth applications. The bandwidth needed by a particular
provider will vary by the telehealth applications it chooses to implement, and by the size and nature of its
practice. Low latency, high reliability, and low jitter and packet loss are important elements of service
quality for many telehealth applications.

35. These bandwidth and service quality needs will continue to grow in the future, as
telemedicine and other telehealth applications are deployed more widely, although it is difficult to predict
the pace at which these needs will grow. Many factors will affect the rates of adoption of telemedicine,
including reimbursement policies, equipment cost, patient and doctor acceptance, medical licensure
requirements, and spread of telemedicine standards and technical expertise. Similarly, it is difficult to
predict the rate at which other bandwidth-intensive telehealth needs will change (for example, the rate of
adoption of remote-hosted EHR solutions and exchange of high capacity medical images, and the use of
videoconferencing to train remote health care personnel).
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APPENDIX C

Final Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act of 1980, as amended (RFA)," an Initial
Regulatory Flexibility Analysis (IRFA) was incorporated in the 2010 Notice of Proposed Rulemaking.*
The Commission sought written public comment on the proposals in the NPRM, including comment on
the IRFA. This present Final Regulatory Flexibility Analysis (FRFA) conforms to the RFA.’

A. Need for, and Objectives of, the Order

2. The Commission is required by section 254 of the Communications Act of 1934, as amended,
to promulgate rules to implement the universal service provisions of section 254.* On May 8, 1997, the
Commission adopted rules that reformed its system of universal service support mechanisms so that
universal service is preserved and advanced as markets move toward competition.” Among other
programs, the Commission adopted a program to provide discounted telecommunications services to
public or non-profit health care providers (HCPs) that serve persons in rural areas.’ The changing
technological landscape in rural health care over the past decade has prompted us to propose a new
structure for the rural health care universal service support mechanism.’

3. In this Order, we reform the Rural Health Care (RHC) Support Mechanism and adopt the
Healthcare Connect Fund to expand HCP access to high-speed broadband capability and broadband
health care networks, improving the quality and reducing the cost of health care throughout America,
particularly in rural areas. Additionally, we adopt a pilot program to be implemented in 2014 to test how
to support broadband connections for skilled nursing facilities (SNF Pilot).

4. Building on recommendations from the Staff Evaluation of the Pilot Program and comments
received in response to the Commission’s 2010 Notice of Proposed Rulemaking® and the July 19 Public
Notice,’ the reforms adopted in this Order build on the substantial impact the RHC program has on
improving broadband connectivity to HCPs. Broadband connectivity generates a number of benefits and
cost savings for HCPs. First, telemedicine enables patients in rural areas to access specialists and can
improve the speed and enhance the quality of health care everywhere. Second, connectivity enables the

! See 5 U.S.C. § 603. The RFA, see 5 U.S.C. § 601 — 612, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).

% Rural Health Care Support Mechanism, WC Docket No. 02-60, Notice of Proposed Rulemaking, 25 FCC Red
9371, 9462, Appendix C (2010) (NPRM).

? See 5 U.S.C. § 604
*47U.8.C. § 254.

3 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12 FCC Rcd 8776,
9118-19, paras. 655-56 (1997) (Universal Service First Report and Order).

® See id.

7 See Rural Health Care Support Mechanism, WC Docket No. 02-60, Second Report and Order, Order on
Reconsideration, and Further Notice of Proposed Rulemaking, 19 FCC Red 24613, 24615-24616, paras. 5-8 (2004)
(Second Report and Order and Further Notice).

8 NPRM, 25 FCC Red 9371 (2010).

® Wireline Competition Bureau Seeks Further Comment on Issues in the Rural Health Care Reform Proceeding, WC
Docket No. 02-60, Public Notice, 27 FCC Recd 8185 (Wireline Comp. Bur. 2012) (July 19 Public Notice).
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exchange of electronic health records, which is likely to become more widespread as more providers
adopt “meaningful use” of such records. Third, connectivity enables the exchange of large medical
images (such as MRIs and CT scans), which can improve the speed and quality of diagnosis and
treatment. Fourth, connectivity enables remote health care personnel to be trained via videoconference
and to exchange other technical and medical expertise. Fifth, these “telehealth” applications have the
potential to greatly reduce the cost of providing health care, for example by reducing length of stay or
saving on patient transport costs. Finally, telemedicine can help rural HCPs keep and treat patients
locally, thus enhancing revenue streams and helping rural providers to keep their doors open.

B. Summary of Significant Issues Raised by Public Comments in Response to the IRFA

5. No comments were filed in response to the [FRA attached to the NPRM. Notwithstanding the
foregoing, some general comments discussing the impact of the proposed rules on small businesses were
submitted in response to the NPRM and the July 19 Public Notice.

6. Several commenters expressed concern that administrative and reporting requirements for the
new program might be too burdensome for small HCPs.'” Many commenters suggested abandoning
quarterly reporting requirements in favor of annual or semi-annual reporting to reduce administrative
burdens."" Several commenters asked for a common reporting format, and requested that reporting
requirements not be too onerous.'> OHN recommended that the Commission authorize electronic
signatures for all processes, especially the invoice approval process; permit electronic document
submission; permit electronic administrative linkage into FCC/USAC project tracking systems; and
support web-based electronic survey and reporting tools to gather, present, and compare data.”” Some
commenters also expressed concern that imposing detailed technical requirements on health services
infrastructure projects might “discourage investment in broadband infrastructure projects and even
foreclose the use of certain technologies.”"*

7. Responses to the NPRM and July 19 Public Notice also emphasized a streamlined approach
to the competitive bidding requirements through the use of consortium applications and multiyear
contracts.”” For example, one commenter stated that consortium applications would take the
administrative burden off small HCPs who do not have the time or resources to apply for funds."
However, one of the Pilot Projects, PSPN, noted that a mandated multi-year contract for at least 5 years
could be burdensome to service providers.'’

10 See, e.g., VAST PN Comments at 1.

1 See, e.g., AHA Comments at 4; GCI Comments at 15; RNHN Comments at 13; Charter Comments at 14; Fort
Drum Comments at 2, 6; Motorola Comments at 3; MTN PN Comments at 2; HSHS PN Comments at 4; VAST PN
Reply at 1.

12 See, e.g., AHA PN Comments at 1; Avera Health Comments at 3; PSPN Comments at 16; Comcast Reply
Comments at 7; CHCC/RMHN PN Comments at 2.

"> OHN Comments at 20-22.
4 Motorola Comments at 3.

'S ATA Comments at 9; Internet 2 Reply Comments at 1,3; IRHN Comments at 17; NETC Comments at 7; NSTN
Comments at 6; UVA Comments at 6; MTN PN Comments at 3; CCHCS PN Comments at 5; AHA PN Comments
at 4.

o Geisinger PN Comments at 2.

17 PSPN Comments at 20.
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8. Finally, one commenter specifically recommended that the Commission encourage
participation from small and women-owned businesses by reducing or waiving matching contributions
requirements for non-profit small and women-owned businesses acting as consortium leaders;
streamlining administrative reporting requirements; and increasing the performance bond minimum
requirement for contracts of $300,000 or higher from the $150,000 floor."® In making the determinations
reflected in the Order, we have considered the impact of our actions on small entities.

C. Description and Estimate of the Number of Small Entities to Which Rules Will Apply

9. The RFA directs agencies to provide a description of, and, where feasible, an estimate of, the
number of small entities that may be affected by the rules adopted herein.'” The RFA generally defines
the term “small entity” as having the same meaning as the terms “small business,” “small organization,”
and “small governmental jurisdiction.” In addition, the term “small business” has the same meaning as
the term “small business concern” under the Small Business Act.”' A “small business concern” is one
which: (1) is independently owned and operated; (2) is not dominant in its field of operation; and (3)
satisfies any additional criteria established by the Small Business Administration (SBA).** In 2009, there
were 27.5 million businesses in the United States, according to SBA Office of Advocacy estimates.” The
latest available Census data show that there were 5.9 million firms with employees in 2008 and 21.4
million without employees in 2008. Small firms with fewer than 500 employees represent 99.9 percent of
the totalzgemployers and non-employers), as the most recent data show there were 18,469 large businesses
in 2008.

10. Small entities potentially affected by the reforms adopted herein include eligible non-profit
and public health care providers and the eligible service providers offering them services, including
telecommunications service providers, Internet Service Providers (ISPs), and vendors of the services and
equipment used for dedicated broadband networks.

1. Health Care Entities

11. As noted earlier, non-profit businesses and small governmental units are considered “small
entities” within the RFA. In addition, we note that census categories and associated generic SBA small
business size categories provide the following descriptions of small entities. The broad category of
Ambulatory Health Care Services consists of further categories and the following SBA small business
size standards. The categories of small business providers with annual receipts of $7 million or less
consists of: Offices of Dentists; Offices of Chiropractors; Offices of Optometrists; Offices of Mental
Health Practitioners (except Physicians); Offices of Physical, Occupational and Speech Therapists and

18 MTG Comments at 9-10.
5 U.8.C. § 604(a)(3).
057.8.C. §601.6.

Ms5Us.C. § 601(3) (incorporating by reference the definition of “small-business concern” in the Small Business
Act, 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an
agency, after consultation with the Office of Advocacy of the Small Business Administration and after opportunity
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the
agency and publishes such definition(s) in the Federal Register.”

2 15U.S.C. § 632.

2 Office of Advocacy estimates based on data from the U.S. Dept. of Commerce, Census Bureau, and trends from
the U.S. Dept. of Labor, Bureau of Labor Statistics, Business Employment Dynamics.

** Office of Advocacy estimates based on data from the U.S. Dept. of Commerce, Census Bureau, and trends from
the U.S. Dept. of Labor, Bureau of Labor Statistics, Business Employment Dynamics.
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Audiologists; Offices of Podiatrists; Offices of All Other Miscellaneous Health Practitioners; and
Ambulance Services.” The category of such providers with $10 million or less in annual receipts consists
of: Offices of Physicians (except Mental Health Specialists); Family Planning Centers; Outpatient Mental
Health and Substance Abuse Centers; Health Maintenance Organization Medical Centers; Freestanding
Ambulatory Surgical and Emergency Centers; All Other Outpatient Care Centers, Blood and Organ
Banks; and All Other Miscellaneous Ambulatory Health Care Services.”® The category of such providers
with $13.5 million or less in annual receipts consists of: Medical Laboratories; Diagnostic Imaging
Centers; and Home Health Care Services.”” The category of Ambulatory Health Care Services providers
with $34.5 million or less in annual receipts consists of Kidney Dialysis Centers.”® For all of these
Ambulatory Health Care Service Providers, census data indicate that there are a combined total of
368,143 firms that operated for all of 2002.% Of these, 356,829 had receipts for that year of less than $5
million.*® In addition, an additional 6,498 firms had annual receipts of $5 million to $9.99 million; and
additional 3,337 firms had receipts of $10 million to $24.99 million; and an additional 865 had receipts of
$25 million to $49.99 million.”’ We therefore estimate that virtually all Ambulatory Health Care Services
providers are small, given SBA’s size categories. We note, however, that our rules affect non-profit and
public health care providers, and many of the providers noted above would not be considered “public” or
“non-profit.”

12. The broad category of Hospitals consists of the following categories, with an SBA small
business size standard of annual receipts of $34.5 million or less: General Medical and Surgical
Hospitals, Psychiatric and Substance Abuse Hospitals; and Specialty (Except Psychiatric and Substance
Abuse) Hospitals.*”> For these health care providers, census data indicate that there is a combined total of
3,800 firms that operated for all of 2002, of which 1,651 had revenues of less than $25 million, and an
additional 627 firms had annual receipts of $25 million to $49.99 million.”> We therefore estimate that
most Hospitals are small, given SBA’s size categories.

13. The broad category of Nursing and Residential Care Facilities consists, inter alia, of the
category of Skilled Nursing Facilities, with a small business size standard of annual receipts of $13.5
million or less.** For these businesses, census data indicate that there were a total of 16,479 firms that

B 13CFR. § 121.201, North American Industry Classification System (NAICS) Codes 621210, 621310, 621320,
621330, 621340, 621391, 621399, 621910.

13 C.F.R. § 121.201, NAICS Codes 621111, 621112, 621410, 621420, 621491, 621493, 621498, 621991,
621999.

2713 C.F.R. § 121.201, NAICS Codes 621511, 621512, 621610.
213 C.F.R. § 121.201, NAICS Code 621492.

2 .S. Census Bureau, 2002 Economic Census, Subject Series: Health Care and Social Assistance, “Establishment
and Firm Size (Including Legal Form of Organization,” Table 4, NAICS code 621 (issued Nov. 2005) (2002 Health
Care Data).

054,

.
3213 C.F.R. § 121.201, NAICS Codes 622110, 622210, 622310.
332002 Health Care Data., NAIS Codes 622110, 622210, 622310.

* 13 C.F.R. § 121.201, NAICS Code 623110.
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operated for all of 2002.> All of these firms had annual receipts of below $1 million. We therefore
estimate that such firms are small, given SBA’s size standard.

14. The broad category of Social Assistance consists, inter alia, of the category of Emergency
and Other Relief Services, with a small business size standard of annual receipts of $7 million or less.*®
For these health care providers, census data indicate that there were a total of 55 firms that operated for all
0f 2002.°” All of these firms had annual receipts of below $1 million.”® We therefore estimate that all
such firms are small, given SBA’s size standard.

2. Providers of Telecommunications and Other Services
A. Telecommunications Service Providers

15. Wired Telecommunications Carriers. The SBA has developed a small business size standard
for Wired Telecommunications Carriers, which consists of all such companies having 1,500 or fewer
employees.” According to Census Bureau data for 2007, there were a total of 3,188 firms in this category
that operated for the entire year.*” Of this total, 3144 firms employed 999 or fewer employees, and 44
firms employed 1000 employees or more.*’ Thus, under this size standard, the majority of firms can be
considered small entities that may be affected by rules adopted pursuant to the Order.

16. Incumbent Local Exchange Carriers (LECs). Neither the Commission nor the SBA has
developed a size standard for small businesses specifically applicable to local exchange services. The
closest applicable size standard under SBA rules is for Wired Telecommunications Carriers. Under that
size standard, such a business is small if it has 1,500 or fewer employees.” According to Commission
data, 1,307 carriers reported that they were incumbent local exchange service providers.” Of these
carriers, an estimated 1,006 have 1,500 or fewer employees and 301 have more than 1,500 employees.**
Consequently, the Commission estimates that most providers of local exchange service are small entities
that may be affected by rules adopted pursuant to the Notice.

17. We have included small incumbent LECs in this present RFA analysis. As noted above, a
“small business” under the RFA is one that, inter alia, meets the pertinent small business size standard

35 U.S. Census Bureau, 2002 Economic Census, Subject Series: Nursing and Residential Care Facilities at 1
available at http://www.census.gov/prod/ec02/ec0262i03.pdf (last viewed Dec. 18, 2012).

13 C.F.R. § 121.201, NAICS Code 624230.

*7 2002 Health Care Data, NAICS Code 624230.
¥ 1d.

13 C.F.R. § 121.201, NAICS code 517110.

0 U.S. Census Bureau, 2007 Economic Census Report, Subject Series: Information, Sector 51, “Establishment and
Firm Size: Employment Size of Firms for the United States: 2007 NAICS,” at NAICS Code 174, available at
http://factfinder.census.gov/servlet/IBQTable? bm=y&-geo_id=&-fds name=EC0700A1&-
ds_name=EC0751SSSZ2&- lang=en (2007 Economic Census Report Employment Size of Firms).

4 See id.
213 C.F.R. § 121.201, NAICS code 517110.

# See Trends in Telephone Service, Federal Communications Commission, Wireline Competition Bureau, Industry
Analysis and Technology Division at Table 5.3 (Sept. 2010), available at http://www.fcc.gov/reports/trends-
telephony-service-2010 (Trends in Telephone Service).

* See id.
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(e.g., a telephone communications business having 1,500 or fewer employees), and “is not dominant in its
field of operation.”” The SBA’s Office of Advocacy contends that, for REA purposes, small incumbent
LECs are not dominant in their field of operation because any such dominance is not “national” in
scope.*® We have therefore included small incumbent LECs in this RFA analysis, although we emphasize
that this RFA action has no effect on Commission analyses and determinations in other, non-RFA
contexts.

18. Competitive Local Exchange Carriers (competitive LECs), Competitive Access Providers
(CAPs), Shared-Tenant Service Providers, and Other Local Service Providers. Neither the Commission
nor the SBA has developed a small business size standard specifically for these service providers. The
closest applicable size standard under SBA rules is for Wired Telecommunications Carriers. Under that
size standard, such a business is small if it has 1,500 or fewer employees.”” According to Commission
data, 1,442 carriers reported that they were engaged in the provision of either competitive local exchange
services or competitive access provider services.”® Of these carriers, an estimated 1,256 have 1,500 or
fewer employees and 186 have more than 1,500 employees.*’ In addition, 17 carriers have reported that
they are Shared-Tenant Service Providers, and all 17 are estimated to have 1,500 or fewer employees.™
In addition, 72 carriers have reported that they are Other Local Service Providers.” Of these 72 carriers,
an estimated 70 have 1,500 or fewer employees and two have more than 1,500 employees.”
Consequently, the Commission estimates that most providers of competitive local exchange service,
competitive access providers, Shared-Tenant Service Providers, and Other Local Service Providers are
small entities that may be affected by rules adopted pursuant to the Order.

19. Interexchange Carriers. Neither the Commission nor the SBA has developed a size standard
for small businesses specifically applicable to interexchange services. The closest applicable size
standard under SBA rules is for Wired Telecommunications Carriers. Under that size standard, such a
business is small if it has 1,500 or fewer employees.”® According to Commission data, 359 companies
reported that their primary telecommunications service activity was the provision of interexchange
services.® Of these companies, an estimated 317 have 1,500 or fewer employees and 42 have more than
1,500 employees.” Consequently, the Commission estimates that the majority of interexchange service
providers are small entities that may be affected by rules adopted pursuant to the Order.

$51U.8.C. § 601(3).

* See Letter from Jere W. Glover, SBA, to William E. Kennard, Chairman, FCC (May 27, 1999). The Small
Business Act contains a definition of “small business concern,” which the RFA incorporates into its own definition
of “small business.” See 15 U.S.C. § 632(a); see also 5 U.S.C. § 601(3). SBA regulations interpret “small business
concern” to include the concept of dominance on a national basis. See 13 C.F.R. § 121.102(b).

7 See 13 C.F.R. § 121.201, NAICS code 517110.
* See Trends in Telephone Service at Table 5.3.
¥ See id.

%0 See id.

3! See id.

32 See id.

%3 See 13 C.F.R. § 121.201, NAICS code 517110.
>4 See Trends in Telephone Service at Table 5.3.

> See id.
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20. Wireless Telecommunications Carriers (except Satellite). Since 2007, the SBA has
recognized wireless firms within this new, broad, economic census category.5 % Prior to that time, such
firms were within the now-superseded categories of “Paging” and “Cellular and Other Wireless
Telecommunications.”’ Under the present and prior categories, the SBA has deemed a wireless business
to be small if it has 1,500 or fewer employees.”® For this category, census data for 2007 show that there
were 1,383 firms that operated for the entire year.” Of this total, 1,368 firms employed 999 or fewer
employees and 15 employed 1000 employees or more.”” Similarly, according to Commission data, 413
carriers reported that they were engaged in the provision of wireless telephony, including cellular service,
Personal Communications Service (PCS), and Specialized Mobile Radio (SMR) Telephony services." Of
these, an estimated 261 have 1,500 or fewer employees and 152 have more than 1,500 employees.*
Consequently, the Commission estimates that approximately half or more of these firms can be
considered small. Thus, using available data, we estimate that the majority of wireless firms can